#34(L) 11/13/64
Memorandum 64-101

Subject: Study No. 3%(L) - Uniform Rules of Evidence {Revised Preprint
Senate Bill No. 1)

The November meeting is the last chance we have to resolve matters
in conmection with the Evidence Code before the bill is introduced.

We have received three letters since the October meeting commenting
on Senate Preprint Bill No. 1. One of these was the report of the State
Bar Committee which we have previously sent to you. The others are:

Exhibit II (blue)-Comments of Office of legislative Counsel

Exhibit III (pink)-Comments of Professor Davis on Judicial Notice

In this memorandum we indicate the various matters raised by persons
commenting on the preprinted bill and scme additional matters rsised by
the staff. Qomments are directed toward the Revised Preprinted Senate
Bill lio. 1 (yellow pages attached). There w@re no comuentsc on the sections

not YTistéd in this memorandun.

The staff recommendations with reference to the suggestions of the
State Bar Committee are based on the assumption that the Commission will

want to adopt those suggestions whenever possible.

Title
The Iegislative Counsel states "Pursuant 1o your request we have
examined 1965 Preprint Senate Bill No. 1 for adequacy of the title, snd

we find the title to be legelly adequate.”

Section 12

The Legislative Counsel suggests that Section 12 and Section 152
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should provide that the code and the rest of the bill shall beccme

operative on Jamary 1, 1967.
The State Bar (item 1) suggests in substance that Section 12 be
revigsed to read:

12. (a) Subject to subdivision (c), this code shell become
effeetive Operutive on Jamuary 1, 1907, and shall govern
proceedings in actions brought on or after that date and alsc
further proceedings in actions pending on that date. ,

(b) Subject to subdivision (c¢), the provisions of Division
8 (commencing with Section S00) relating to privileges shall
govern any claim of privilege made after December 31, 1966.

(¢) This code does not apply to eny hearing ,commenced
prior to Jamuary 1, 1967, which has not been completed prior to
that date, and the provisions of law in effect on December 31,
1966, shall continue to apply until the completion of such hear-
ing; but thie code does apply to any subsequent hearings in such
acticn.

Division 2 Generally

The State Bar Committee suggests that definitions that are pertinent
primarily to a particular division of the Evidence Code should be contalned
in that division. We think this is a good suggestion with respect to some
of the definitions. Accordingly, we make the following recommendation.

Definitions applicable to the Heersay Evidence Divisicn. In accordance

with the State Bar Committee's suggestion (item 2), we suggest that the
definitions of “"declarant" {Section 135), "statement"” (Section 225), and
“unavailable as a witness" (Section 240) be included in the hearsay

evidence division. Thus, Chapter 1 of Division 10 would be revised to

read:

CHAPTER 1. DEFINITIONS AND GENERAL PROVISIONS

1200, "Hearsay evidence" is evidence of a statement that was made
other than by a witness while testifying at the hearing and that is offered
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to prove the truth of the matter stated,

1201, "Declarant” is a person who mekes a statement.

1202, '"Statement" means {a) a verbal expression or (b) nonverbal
conduct of & person intended by him as a substitute for a verbsl expression.

1203. (a) Except as ctberwise provided in subdivision (b), "unavail-
able as a witness" means that the declarant is:

(1) Exempted or precluded on the ground of privilege from testifying
concerning the matter to which his statement is relevant;

{2) Disqualified from testifying to the matter;

(3) Dead or unabie to atiend or to testify at the hearing because
of then existing physical or mental illness or infirmity;

(4) Absent from the hearing and the court is unable to compel his
attendance by its process; or

(5) Absent from the hearing and the proporent of his statement has
exerclsed reasonsble diligence but has been unable to procure his attendance
by the court's process.

'(b) A declarant is not unavailable as a witnese if the exemption,
preclusion, disqualification, death, inability, or absence of the declarant
wae brought about by the procurement or wrongdoing of the proponent of his
statement for the purpose of preventing the declarent from attending or
testifying.

1204. Except as provided by law, hearsay evidence ig inadmissible.
This sectlon shall be known and may be cited as the hearsay rule,

1205. [PICK UP SECTION 1202.]

1206. {PICK UP SECTION 1203.]

1207. [PICK UP SECTION 120k.]

1208. [PICK UP SECTION 1205.]
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A check of the revised prepriated bill reveals thai “declarant" is
used outside the hearsay division only in Section 210, and "unavailable
88 a witness" is used only in the hearsay division. Accordingly, we do
not believe that we need any definition of these terms in Division 2 and
Sections 135 and 240 should be deleted. However, because the word
"statement" is used in many other parts of the Evidence Code, we suggest
that Section 225 e revised to read:

225. '"Stotement" is defined in Section 1202.

Definitions applicable to Burden of Proof ete. Division. In accordance

with the State Bar Committee suggestion {item 3), we suggest that the

definition of "Burden of Proof” (Section 115) be made Section 500 and

that present sections 500, 501, and 502 be renumbered to follow. We also

suggest that the definition of "Burden of Producing Evidence" (Section 110}

be made Section 550 and that present Section 550 be renumbered as Section

551. We also suggest that present sections 110 and 115 be revised to read:
110, "Burden of producing evidence” is defined in Section

550.
115. "Burden of proof" is defined in Section 500.

Definition of "writing.” We do not believe that the State Bar

Committee’s suggestion (item 3) is desirable. The word "writings" is used
throughout the code, and we plan to insert cross-references to the defini-

tion under all pertinent sections.

Definition of "witness"

The State Bar suggests the addition of a definition of the word
"witpess" to the general definitions in Division 2. If their suggestion

is approved, we believe thelr sugpested definition should be modified as
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(::' follows to carry out their intent:

"7itness" reans [28] a werson [whece-iestimory-uander-eash
ig-effered-or-reecived-in-evidenee | who testifies at the
hearing. i '

Contrast this suggestlon with the existing C.C.P. definition:
A witness is a person whose declaration under ocath is

received as evidence for any purpose, whether such declaration

be made on oral examination, or by deposition or affidavit.

The problem under the proposed definition is the status of deponents. Should
s person whose deposition was taken in the action be regarded as-a witness

if the deposition ie received in evidence, or should such a person be
regarded as a hearsay declarant?

Several consequences flow from the way in which such & person is regarded.
If he is a witness, he mst be afforded an opportunity to explain or deny a
prior inconsistent statement before such a statement can be received in

C: evidence. Section 770. and such a statement, when received, is evidence
of the matter stated. Section 1235. But if the deponent is regarded as &
hearsay declarant, he need not be given an opportunity to explain or deny E
an inconsistent statement and such a statement, when received, is not
evldence of the matter stated. Section 1202,

If the deponent is regarded as a hearsay declarant only, a party--even ;
though he knows the deponent's deposition is being taken for introduction
in evidence--may deliberately refuse to examine & deponent concerning a
prior inconsistent statement because he knows he will be able tc Iintroduce
the inconsistent statement ﬁt the trial when the deponent is not available
to explain it away.

Inasmich as the only problem to be solved by a definition of "witness” [

(:: is that outlined above, we suggest that "witness" be left undefined and that

the problem raised be handled directly; Either Section 770 or Section 1202

should be modified to state plainly which rules are applicable to inconsist.
-5-



c

statements of deponente.

Section 300.

With respect to this section, the Legislatlve Counsel comments:
(1) From the background material furnished to us we

understand that the intention is that the FEvidence Code

apply only to court proceedings, except a8 otherwise provided

by statute or rule. We wonder if Section 300 should not

express this intention more clearly.

fur purpose in Section 300 is to indicate that the code applies in
court proceedings except to the extent otherwise provided by statute. We
do not attempt to state when it may be vade applicable to other proceedings,
nor is it possible or desirable to indicate what type of authority is
needed to permlt an administrative agency or an arbitrator to make the
code applicable in a particular administrative proceeding or in a particular

arbltration proceeding.

Secetion 311 .

The State Bar Conmittee considers its suggestion on this section
( tem 6) to be "most important.”

Section 311 states existing law, but the State Bar Committee believes ;
that "the court should be gilven further discretion with respect to the
disposition of cases falling within this section, s0 ag to be able to retain
Jurisdiction of the case vhere the ends of justice require it." We are not
sure what problem concerns the bar committee, but we suspect the committee
has in mind a continuance of the matter to provide the parties with tinme

to research the foreign law. If this is the problem, we do not believe

the section needs revision. j

We recommend that no change be made in Section 311.



Order of nroct.

At the October meeting, Bob Carlscn suggested that the order of
proof in ecivil actions not tried before a Jjury should be made clear. We
suggest that a new section be added to the Code of Civil Procedure, to
read:

631.7. Ordinerily, unless the court othersise directs,

the trial of a civil action tried by the court shall proceed

in the order specified in Section 607.

The Commission may consider this section to be beyond the scope of our
assignment. But the section is a substitute for the following language
which we are repealing:

202, The order of proof must be regulated by the sound

discretion of the court. Ordinarily, the party beginning the
case must exhaust his evlidence before the other party begins.

Proposed Section 631.7 is a more accurate statement than the underscored

language in Section 2042 which we are repealing.

Section 353.

We already deleted this section. (The State Rar Committee {item T)
considered its suggestion that this section be deleted to be "most

important."”)

Section 402,

The State Bar Committee econsiders its suggestion {item 8) on this
section to be "most important,”

The Committee suggests that subdivision (c) be deleted. As the

Committee points out, this provision works a substantial change in existing

law. "It is believed by the Committee that Seetion 402(c) would work far

greater harm than would be justified by the magnitude of any problem it
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might cure.” In view of thils opposition to subdivision (c¢), the staff

suggests that it be deleted,

Treatment of spontaneous and dying declarations under Sections 403 and 405.

Although the Committee does not consider its suggestion on this matter
{ item 9j 1o be "most important,” the committee apparently suggests that the
Jury be given a "seeond-crack" on spontaneous and dying declarations--i.e.,
that 1f the judge admits the hearsay sf&tements, he instruct the jury to
disregard them if the jury does not find that the foundational requilrements
for their admission existed, The staff believes that no change should be

made in the statute.

Treatment of confessions under Sections 403 and 405.

The Committee considers its suggestion on this matter (item 10) to be
"most important." The Commlttee suggests that we restore the "second-
crack” doctrine on confessions and admissions of crimingl defendants. See
discussion in Committee's report at pages 6-7. This matter also concerned
gsome of the members of the Assembly Subcommittee gn Iaw Revision. We believe,
however, that most of them were satisfied with our explanation that the change
would not be detrimental to criminal defendants.

The staff makes no recommendation on this matier. If a change is to
be made, subdivision (b) of Section L4105 should be revised to read:

b) If a preliminary fact governed by this sectlon is also a fact
24

in issue 1n the actlon:

(1) The jury shall not be informed of the court's determination as to
the existence or nonexistence of the preliminary fact.

(2) If the proffered evidence is admitted, the jury shall not be
instructed to disregard the evidence i its determination of therfact

differs from the court's determination of the preliminary fact; but, irf




the preliminary fact 1s the voluntariness of a confession or admission of

a defendant in a criminal action, the court shall instruct the jury to

determine whether the confession or admission was voluntary and to disregard

the confession or admigsion if the jury determines that it was not voluntary.

. If this change 1e nade, sutdivision (b) of Section 402 should be
revised to read:

(b) The court may hear and determlne the guestion of the admissibllity
of evidence out of the presence or hearing of the jurys-bui-im-g-eriminsd
aesiony-the-ecuzri-chail-hear-and-detervmine-the-question-ef-the-pdrisaibil sy
ef-o-ecenfession-or-adriscion-af-the-deferdant-gub-of-the-presence~-and-hearing

ef-THeaguwy,
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Divigion Le-J:xdiecial Nosis

Both Professor Davis (Exhibit III) and the State Bar Committee had
corments on this division.

FPlease read with care the letter from Professocr Davis. He makes
twa foints:

First, he objects to limiting judieial notice of facts to indisputable
facts. See his discussion on pages 7-13., We state in the Comment to
Section 50 that the judge may consider disputsble Tactusl materials in
consiruing statutes, determining constitutional issues, and formuleting
rules of law. Professor Davis states that this directly contradicts
the clear language of Section U450. Moreover, he states that he believes
it is irraticnal tc allow judieial resort to disputable factusl materials
for this purpose and not to allow a judge to resori to these materials for
the purpose of exercising discretion, formulating a decree, making judicial
policy, using judgment, or administering his court.

The only answer to Professor Davis is that these latter ecases are
not cases vhere the judge is taking judileizl notice; he is exercising his
discretion or judgment and may use vhatever he wishes as long as he does not
abuse his digeretion,

Possibly the solution to the problem (if there is one) would be to
insert "law" in place of "statute” in Section 450,

Second, Professor Davis points cut that we have eliminated the requirve-
menv of an opportunity to present information to the judge in cases where
he is taking notice of "facts" under subdivisions (z) and (h) of Seetion
452, This is a reascnable construction of the sbuse, and, we believe,

an undesirable rule. We believe that the following revisions of the statute
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would meet the problem presented by Professor Davis:

455, (a) With respect o any matter specifried in
subdivision {a), (b), {c), (d}, (e), or (f) of Section L52 that
is reascnably subject to dispute, before judicial notice of
such matter maey be taken, the court shall afford each party
reasonable opportunity to present to the couri information
relevant to (1) the propriety of taking judicial notice of the
matter and (2} the tenor of the matter to be noticed.

(b) With respect to any matter specified in subdivision
(e) or (£) of Section 451 or in sutdivisien (3) or (h) of
Section 452, if any party dispuies the taking of Jjudieial notice
of such matter, the court shall afford each pariy reasonable
oppertunity to present to the court information relevant to
(1) +he propriety of teking judicial notice of the matter and
(2) +the tenor of the matter to be noticed.

{c) If a party disputes the taking of judicial notiee of
any matter specified in Section 452 and the couri resorts to any
source of information not received in open court {including the
advice of persons lesrned in the subject matter), such informa-
tion and its source shall be made a part of tihe record in the
action and the court shall afford each party reasonable opportunity
to meet such information.

Noce that under the revised section, an opportunity to present informstion
is required with respect to any matter of law covered by Section 452 that
ig reagonably subject to dispute. Whis opportunity must be provided
before judicial notice is taken.

Note also that under the revised section, if a party disputes the

taking of judiclal notice of any maitter of "faet" under Section 451 or 452,

an opportunity to present information must be provided, but such opportunity

need not be provided before judieial notice is taken. Hence, the judge
can take judicial notiece of these matters without providing an opportunity
in advance; this eliminates the need for providing such an opportunity
in the great majority of cases when the taking of notice will not be
disputed, Under the present section, no opportunity to present information
appears Lo be required in such cases.

The State Bar Cbmmittee objects ("Most important”) to Section 456

(item 12). The Ccmmittee prefers tle previous version of this section.
-11-



To reec this objection, the staff sugzests that Section 456 be revised
to read:

L56. The court shall aw the earliest practicable time
indicate for the record the zatier which is judicislly noticed
and the tenor thereof if the uatter judicislly noticed is:

(a) A matter specified in subdivision (b}, (c), (d), or
(e} of Section 451, or in subdivision (a}, (b), (e), (d), (e),
or (£} of Section 452, that is reascnsbly subject to dispute; or

(b) A matter specified in subdivision (z) or (h) of Section
152 that is of substantial consequence to the Ceiermination of
the action.

This revision is consistent with the suggested revigion of Section 455.
If the previous recommendations are adopted, subdivisions (c¢) and
(1) of Section UED should be revised to resd:

(¢) When szking a revieving court takes judicial notice under
this section of a matter specilied in Section L52 3. =has-is-reasenzbly
subjeet~to-digpute-and-cf-cubssanbial-eansequeree-bo9-the-detorringtion
sf-the-aetisas-the-reviewing-eowFt-shatlusamplr=addd. tie provisions
of subdivisions (a) and (b) of Section 455 are applicable if the
matter was not theretofore judicially noticed in the actlon.

(A) If & party disputes sn-desermimimz tle propriety of taking
judicial notice of a matter specified in Section 452 tkai-is
vegdenably-subicet-be~dispuie-and-of -aubsbantial -consequeree-to-the
determinabien-of-ske-anesion , or the tenor thereof, 2# and the .
reviewing court resorts to any source of information not received in
cpen court or not included in the reeord of thec acvion 5 L;ncluding the
advice of persons learned in the subject matier), the reviewing court
snall afford each party reascnctle opportunity Lo meel such information
wefore judielal notiece of the matter may be talien.

The Commission may prefer to leave sutdivision (d) In the ¥ill without change.
Section 451

The State Bar Committee {item 11) suggests that the words "true signifi-
cacion" in Section 451({e) e chenzed to "ordinary meaning.” We believe that
the actual meaning of words and phrases and legal e:pressions is a matter
that should be judicislly noticed. Vhere expert testimony 1s necessary
'

to take judicial notice of words +that are not given their "ordinary meaning,'

the parties will have to provide sutch expert testimony, but nevertheless
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the matter will be one of judicial notice. The language ve have included
in sukdivision (e) is the language of the existing statute.

Division 5«-Burden of Proof etc.

iie have already revised the preprinted bill to vake care of objections
(items 13, 1k, 15) of the State Bar Committee. The Comment thet concerned
the Cormittee (item 16) has been revised to delete the discussion that
concerned the committee since the discussion no lonser is necessary.

Section 600

The State Bar Committee (item 17) suggests a revision of Section 600
to improve the wording of the section. We believe that the revision is
no. an improvement .
Section 607

The Assembly subcommittee expressed some concern over Sectlon 607.
They were concerned with the distinction created by the section between
penal statutes that now place the burden of proof on <he defendant by
excepiions and penal statutes that co so by presurpiions. o specific
suzsestions were made, hcwever;
Section 608

The State Bar Committee (item 13) suggests that this section be
dele:ed. The staff recommends that the section be Geleted. This suggestion
is considered by the Committee to be "most important.”

The State Bar Committee sugcests the insertion of a nev article relating
to inferences in the Evidence Code. The Assembly subcommittee considering
the bill also suggested that scme provisions relating to inferences might

well he added.
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e do not think that encugh can be said gbout inferences to warrant
the creation of a new article. ‘e think all of the 3tate Bar's suggesticns

can be carried out by modifying Chapter 3 on Presumplions as follows:

CHAFTER 3. FPRESUMITIONS AND INFERENC!S

" Article 1. General
600. (a)} Subject to Section 607, a presumption is an
assumption of fact that the lav reguires to be made vhen another
Tact or group of facts is found or otherwise established in the
action, A presumption is not evidence.

(b} An inference is a deduction that may logically and

()

reasonably be dravmn from s fact or group of facits found or

otherwise established in the action.

60k, Subject to Section 607, the effect of a presumption
affecting the burden of producing evidenee is to require the trier
of Tact to assume the existence of the presumed fact vnless and
until evidence is introduced vhich would support a finding of its
nonexistence, in which case the trier of fact shall determine the
éxistence or nonexistence of the presumed fact from the evidence and

che inferences arising therefrcm and without regard to the presumpticné

Ariicles 3 and 4 of Chepter 3 of Division 5

The State Bar Committee {item 19) suggests these articles be reversed,
It would not be feasible 1o attempt to make such a drastic revision at

this late time,

()

Section T2l
The State Bar Committee {item 20) suggests that the words "the

matier upon which his opinion is based and the reasons for his opinion"
=1k~




be added at the end of Section 721(a). We have no objections to this
addition.
Section T31

We have already rade the revision suggested by the State Bar
Comnittee (item 21).

Sections 760, 761, 772-7T4: direct and cross-examination

At the last meeting, the Commission considered a revision of these

sections designed to codify the rule of A. T. & 3. F. Ry. v. So0. Pac. Co.,

13 Cal. App.2d 505 (1936), that a party whose interest is not adverse to
the party who called a witness may not tross-examine the witness. Another
problem considered by the Commission at the last meeting was expressing the
rule of C.C.P. § 2048 that cross-examination extending beyond the scope of
the direct "is to be subject to the same rules as a direct examination,”
No action was teken on these problems for lack of time. When the neeting
ended, the Commission had asked to consider the following legislative scheme
to solve both of these problems:

760. "Direct examination" is the examination of a witness

by the party [predueimas] calling him.
76l. "Cross-examinstion" is the examination of a witness

[predused] by [an-adverse] a party other than the party calling thg

witness.

772. (a) Subject to Section 721, a witness examined by one
party may be cross-examined upon any matter within the scope of
the direct examination by each [séwewse] other party to the action
in such order as the court directs.

(b) The cross-examination of a witness by any party whose

interest is not adverse to the party calling him is subject to the
-15~




same rules that are applicable to 5 direct examination.

(c) Except in a criminal action where the witness is the

defenﬂant, g party may, in the discretion of the court, cross-

examine a witness upon a matter not within the scope of the direct

examination; but such examination shall be deemed to be direct

examination and the party examining the witness shall bhe deemed

to be the party who called the witness in regard to such new

matier.

T73. Unless the court otherwise directs, the direct
examination of a witness must be concluded before the cross-
examination of the same witness begins.

77%. A witness once examined cannot be re~examined as to
the same matter without leave of the court, but he may be re-
examined as to any new matter upon which he has been examined
by another {advewse] party to the action. Leave may be granted
or withheld in the court's dlscretion.

The foregoing legislative scheme seems to meet the problems presented

without serilously upsetting the existing scheme.
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Section 765.

The State Bar Committee (item 22) suggests in substance that this
section be revised to read:

765. The court shall exercise reasonable control over the
mode of interrogation of a witnese so as igl to make #& such
interrogation as rapid, as distinet, sse-lisdle-nnaeying-te-the
witnessy and as effective for the ascertainment of the truth,
as may be, and (b) to protect the witness from insult and abuse.

We belleve that this is a significant improvement in the section and recom-
mend approval of this change. The revision is one drafted by the Code

Commission in a preliminary draft of its revision of the Evidence Code.

Section T780.

The State Bar Committee considers its suggestions (item 23) on this
section to be of "major importance."

The Committee suggests that the words "and subject to Sectlon 352"
be inserted after the phrase "Except as otherwise provided by law." We
strongly urge that this change not be made. There are many sectlions which
are subject to Section 352 and we have not included a similar phrase. We
suggest that s cross-reference to Section 352 (which is a provisicn of law
that otherwise provides)} will be sufficient. The Comment to Section 780
also will indicate that Section 780 is subject to Sectiﬁn 352,

The Committee recommends the insertion of the words "of the witness”
in line 50 following the word "conduct."” This is an undesirable change,
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since incongistent testimony by another withess may be considered in

testing the credibility of a witness. See Section 780(i).

Section T88.

At the hearing of the Assembly Subccmmittee on Iaw Revision, some
gubcommittee members indicated that, in thelr opinion, Section 788 in its
present form has no chance of legislative approval. At the last meeting,
Mr. Ringer from the O0ffice of the Attorney (General demonstrated that what
we now provide in the Evidence Code will not operate in & sensible manner.
The State Bar Committee also suggests revision of this section {items 24,
25, and 26) {changes the Committee considers to be "most important”). In
view of this expression of opposition, and with a knowledge of the strong
opposition of law enforcement officers, the staff suggests that subdlvision
(a) of Section 788 be revised to read:

(a) Bubject to subdivision (b), evidence of the convietion
of u witness fex of & crime is admisgible for the purpose of
attacking his credibility only if the court, in proceedings held
out of the presence and hearing of the Jury, finds that:

(1) An essential element of the crime is dishonesty or
false statement; ew-{he-infeniion-io-deeeive-ow-defraudy-and

{(2) The crime is a felony or, if committed in this State,
1ls -ore runishable ae a- felony; and ;

{(3) The witness Las admitted hie conviction for thecrime
or the party attacking the credibility of the witness has produced ?
" ccmpetent evidence of the conviction.

The staff also suggests that the following additional paragraph be added to
subdivision (b):
(6) A period of more than 10 years has elapsed since the
date of his release from impriscmment, or the expiration of :
the period of his parole, probatlon, or sentence, whichever is _
the later date.

Subdivision (&) is the substance of the suggestion of the State Bar Committee
(item 26),

The State Bar Committee alsc is concerned (item 25) that it is unclear
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whether the party attacking credibility need show the ahsence of any of
the circumstances specified in subdivision (b). In this respect, subdivi-
sion (b}, as presently drafted, is consistent with other gsections. The
staff belleves that no change should be made in the statute but that this

matter should be made clear by the comment.

Section 800.

The State Par Committee (item 27) suggests a revision of Section 800
that it considered to be "most important.” The revised section is set out
at the bottom of page 16 of their report. The staff considers the suggested
change to be undesirable; the witness should not be permitted to express an ?
opinion unless it is helpful to a clear understanding of his testimony.
Under the Committee proposal, it appears a witness could express an opinion
on any matter within common experience if it was relevant to a fact in
dispute. Section 800 already provides a broad rule for admissibility of ;
lay oplnion. |

The State Bar Committee (item 28) suggests that the words "expresaly
permitted by law or is" be inserted after the word "is" in line 41 of
Section 800. The Committee considers this to be "most important.” Accordingly,
the staff suggests that the introductory clause of Section 800 be revised
to read:

If a witness 1s not testifying as an expert, his testimony

in the form of an opinion is limited to such an opinion as is
permitted by law, including but not limited to an opinion that is:

Section 801.
The State Bar Committee in revisions considered to be "most important”

suggests the deletion of the phrase "whether or not admissible" (item.29),
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We believe that this is a highly desirable phrase; it indicates that the
expert ray rely on reports that are hearsay, etc.

The Committee also believes the phrase "ccmmonly relied upon by
experts in forming an opinion on the subject to which his testimony
relates" is unduly restrictive (item 29). We agree, and suggest that

this phrase be revised to read: "that is of a type ecrEealy-relied-upea

ky-exgerss that may reasonably be relied upon by an expert in forming an
opinion upon the subject to which his teétimony relates." The last

clause of the section prevents any abuse of this general standard.

Section 802.

In response to & suggestion the Committee considers to be "most
important" (item 30), the staff suggests that the following additional
sentence be added to Section 802: '"Upon objection of a party, such matter
mist be stated before the witness may testify as to his opinion unless the
eourt in its discretion otherwise determines.” This should satisfy the
Committee and, at the same time, permits the court to dispense with the
requirement where it would be unreascnable to require such matters to he
stated before the opinion is given. This seems to ke a reascratle compromise
on this ﬁoint.

The Committee also suggests (item 31) that the last clause "unless
he is precluded by law from using such reasons or matter as a basis for
his opinion" because it is unnecessary and confusing. We strongly urge
thet this clause be retained; it was added at the request of the Department
of Public Works and & number of other persons also voiced objections to
Section 802 which are met by the addition of this'phrase. Perhaps the
purpcse of the phrase would be better indieated if it wefe revised to read
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“but a witness does not have a right to state on direct exsmination any
reason or matter that he is precluded by law from using as a basis for
his opinicn.” The purpose of the phrase is to permit the adverse party
to object before the reason or matter is stated so that the jury will not
hear the improper reason or matter. It is thought that an instruction to
disregard the improper reason or matter is not sufficient protection.

This is not a matter that the Committee considers to be "most impcrtént.”

Section 803.

In response to a suggestion {item 32) which the State Bar Committee

H

considers to be "most ilmportant," we suggest that the second sentence of
Section 803 be revised to read: "In such case, the witness zay, if there

remains a preper basis for his opinion, then state his oplnion ﬁfter

exciuding from considerstion the matter determined to be improper.'

Section B0k4.

The State Bar Committee (items 33 and 34) sugzests revision of
Section 804(b). In 1light of these suggestions, we suggest that Section 804

be revised toc read:

804k, ({a) If a witness testifying as an expert testifies
that his opinion is based in vhole or in part wupon the opinion
or statement of another person, such other person may be called
and examined as if under cross-examination concerning she-subkiess
sRt&er-af his oplhion or statement by any adverse party.

{b) Unless-ike-party-secking-ie-examine- the—peysearupen-whese
ePiAiOH~SF-HHASERERS- Ehe ~eNEeri~WatAeEa-Ra~Fedied ~haa-the-Fight:
Bpari-fref-this-seetion~-to~cianine~sueh-peroon-ac-if-under- erese-
exsmizasiery This section is not. applicable if the person upon.
whose opinion or statement the expert witness has relied is (1)

a party, (2) an-sgeni-er-espleyee-of-a-partyy-{3]-a-persen-united
48-ipteresi-with-a-pardy-ox-for-vhoge-iunedinte-benefit-tho-gesdnn
ig-proseented-or-defended a person identified with a party within
the meaning of subdivision {d) of Section 770, or &84 (3) a
witness wvho has testified in the action concerning the opinion or
statement upon which the expert witness has relied.
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We believe that this revision takes care of the matters that concerned

the State Bar Committee. In addition, we believe that the persons

mentioned in paragraphs (2) and (3) of existing Section 804(b) are more

fully and accurately descrilted in Section 766{d)}. Hence, we have substituted

a cross-reference to Section 766(d) for these items.

Section 830

The Committee's comment concerning Section 830 (item 35) is no longer
significant since Section 830 has been deleted.

Opinion as to value of property or compensation.

In a change considered to be "most important,” the Committee suggests
(item 36) that an additional section be included to deal with lay opinion
&8s to the value of property and services. We bellieve that this is
unnecesssry in view of the suggested revision of Section 8C0 to recognize
that lay opinion may be given on matters permitted by law. J
Section 870

The Committee suggests (item 37) that subdivision {b) be clarified.
Subdivision (b) might be revised to read:

(b) The witness was a subscribing witness to a writing,
the validity of which is in dispute, signed by the person

whose sanity is in guestion and his opinion relates to the
sanity of such person at the time the writlng was sigred; or

Since subdivision (b) is language of an existing statute, we question whether
this revision is necessary cr desirable.
Section 8oL

The Committee {item 38) believes that it should bé made clear that
a party may call his own expert witness. By implication this is permitted
by Section 894. However, we agree that it should be made clear and suggest
that the last sentence of Section 894 be deleted and a new section=-Section

897--be added to read: 20
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897. Nothing contained in this chapter shall be deemed

or construed to prevent any party to any action from producing

other expert evidence on the matter covered by this chapter; but,

where other expert witnesses are called by a party to the action,

their fees shall be paid by the party calling them and only

ordinary witness fees shall be taxed as costs in the action.
The proposed section is based on Section 733 of the Evidence Code.
Section 895

The Committee (item 39) notes (but does not recommend) a change that
has been proposed {in a report of the Committee of the State Bar Conference)
to this section. The change is an important substantive change and one
that the staff considers undesirable. We strongly urge that it not be
made.
Section 896

The Cormittee also notes (item 39) a constitutional question with
respect to Section 896. Section 896 may operate to resclve the issue
against the defendant if he refuses to take a blood test. The question
ig in part whether a blood test can be required of a criminal deferdant.
We do not believe that any attempt should be made to revise the statute
in light of this constitutional guestion. (We took the position in our
original selfe-incrimination recommendation that a tlood test could be
required of a criminal defendant.) This is not & matter that the Committee
considers to be "most important' nor does the Committee recommend that
any change be made in the statute.
Section 912

We have revised the Comment as suggested by the State Bar Committee

(item 42).
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Section 914

The Cormittee notes {item 40) that Section 914 will require the
State Imdustrial Accident Commission, for example, to obtain a court
order compelling a witness to answer before he may be adjudged in contempt
for refusing to disclose privileged information. The Subccmmittee on
Iaw Revision seemed to take the view that Section 9lk was a reasonable
requirement. Hence, we urge that the Commission reaffirm its decision at

the Qctober meeting not to limit this section.
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Section 958

The Committee suggests (item 41) that the phrase "including but not

linited to an issue concerning the adequacy of the representation of the
client by the lawyer" be deleted. /lthough the Corriission discussed thie
8t the last meeting and determined tc retain the phrase, we believe that
the revised comment to this section makes this maticr entirely clear and,
hencc, we see no reason why we should not accept the suggestion of the
State Bar Committee:
Secvion 981

The State Bar Committee strongly urges (item L2) that Section 681 be

delcied. We believe that the deletion of this section would be highly

undesirable. In People v, Pierce, 61 A.C: 977 (Oct. 1964 ), the Supreme

Court held that a husband and wife vho conspire only between themselves
against others cannct elaim immunit;- from prosecution for conspiracy on

the basis of their marital status. The court pointed out that the contrary
had Leen the rule in California since 1889 and overruled cases holding

that a husband and wife could not conspire between themselves. The court
staced:

The present case involves, not one spouse vho has conspired
vith third persons against the other spouse, wut a nusband and
vife who together have conspired against others. They now railse
uhe stale contention that they should be protected from the law
of conspiracy in the interest of their domestic harmony: The law,
however, poses no threat to their domestic harmony in lawful
puarsuits: It would be ironic indeed if the lsir could operate to
grant them absolution from criminal behsvior on the ground that
it was attended by close harmony. Their situaiicn is akin to
‘that of & husband and wife wio can both be punisied for committing
4 crime when one abets the other. [Citation omitted.] Moreover,
even in such situations dcmestic harmony is amply protected, since;
with certain exceptions not relevant Lere, one spouse cannot testify
a2gainest the other without the consent of both.
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To ic dmperizat to note that the Ivilence Cede oilves 3 Lllress spousc
& privilege not to testify against her spouse. Thus, the -rotection

referred 1o by the court is still retained so long as the snmouses do not

tesvify. However, if both spouses are parties and one spouse does
testifly, thet spouse may be campelled to disclose o couianication that
was made, in whele or in part, tc enable or aid anyone to ccmmit or plan
to comuit a crime or a fraud because of Section 981. In addition, even
thorgh neither spouse testifies, Seciion 981 provides an exception that
peruits an eavesdropper to testify. (Under existing lav, the eavesdropper
cau: testify because the marital conrunications privilege does not prevent
hizs testimony as to any marital cormunication.)

In comnection with Section 981, as indiecsted avove, it is important
to note that the privilege for confidential maritai communications has
been broadened to provide protection against disclosure of such communica-
ticns by anyone, while the existing law is limited o rreventing diselosure
by a spouse. In view of this broad scope of the marital ecumunications
privilege, it will operate to exclude what often rill be important evidence of
the conspiracy.

“he basic policy guestion is vhether the marital privilege is to provide
prevection to communications made to engble or aid one 4o commit or plan to
corrit & crime or fraud. To say that two bersons may congpire together with
impmunity merely because they are married seems undesirable as a matter of
public policy. As the court states in the Fierce case: "There is nothing
in the ceontemporary mores of married life in this state to indicate that
either a husband or wife is more subject to losing himsell or herself in
the crinminal schemes of his or her spouse than a bachelor or a spinster

is o losing himself or herself ia the criminal schemes of fellow conspirators,
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Spovsenhocd may afford a cover for criminal conspiracy. It should not

alsc afford automatically & blaniket of immunity frow criminal responsibility."
It is not unlikely that the Supreme Court would recormize the

excepilon provided by Section 981 if an appropriate case were presented.

Buu 1l we do not provide this exception in the statute, it will not exist;

the court cannot create exceptions to the privilege, “or under the Evidence

Caode such exceptione may be created only by statute.

Secoion 1010

During the last year, ve have received couments from a number
of nersons suggesting that the definition of "psychotherapist” be
lirived to psychiatrists and certilied psychologisis. The Commission has
consistently refused to so limit the definition.

Mr. Westbrook states the situation well, the staif believes, in his
report to the State Bar Committee:

c. Serious problems arise from the over-lapping definiticns
of "patient” in Sections 971l and 1011. For <he physician-patient
privilege, "patient" is defined as a person w.io consults or sulmits
to an examination by a physician "for the purpose of securing a
Giagnosis or preventetive, palliative or cwrative treatment of his
physical or mental or emotional comdition.” Tor the psychotherapist-
patient privilege, the words 'physical or" are climinated but the
words "mental or emoctional"” remein., How then is a judge to tell
vhen eonsultation with a physician 1s in his role as such or in his
role as "psychotherapist.” The comment to Section 1010 wisely points
out that many doctors who are nct psychiatrists render valuable
service in that field and that the line between organic and psycho-
scmatic 1llness is indistinet. However, these two consideratioms
are at odds with each other anl the problem posed above can be
revolved in only one of two ways, neither of which is completely
satisfactory. On the one hand, the definition of "rsychotherapist"
can be narrowed so as to include only psychiairists and certified
psychologists, On the other hand, the physician-patient privilege
can be narrowed to include only consultation as Lo "physical”
condition., Of the two alternavives, the writer Tavors the former.
Lequiring the courts to determine whether a condizion is "physical"
as distinguished frcm "mentel or emotional” before determining which
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privilege applies is just not practical. On the other hand,
diselosures which require greater protection than afforded
¥y the physician-patient privilege will be madce infrequently
t0 & physiecian who is not or is not ressonsbly Selieved to
Te a psychiatrist,
The s:aff strongly prefers the alternative of limiting the definition of
psychotherapist to include psychistrists and certified psycheologists. It
is cifficult to limit the physician-patient privileje to only cases
involving "physical " gilments, since most ailments are in fact based in
rart on emotional factors. Accordingly, we suggest that Sccetion 1010 be
revised 1o read:
1010. As used in this ariicle, "psychotherapisi" means:
{a) A person authorized, or ressonably telieved by the

patient to be authorized, to practice medicine in any state or

nation who devotes a substantial portion of his time <o the

practice of psychiatry; or
{b) A person certified as a psychologist under Chapter 6.6
(commencing with Section 2900) of Division 2 of the Business and
Frofessions Code.
In view of the faet that a substantial number of persons have objected to
the definition of “"psychotherapist,' we believe .scue revision is desirsble.
The ;s :ate Bar Committee states thai this matter is "amost important.”

Section 1060

The State Bar Committee (item 45) suggests that the "trade secret”
privilege be deleted or limited. Accordingly, we suggest that -Bection
1060 e revised to read:

1060, If he or his agent or employee claims the privilege,

the owner of & t®ade secret process or develorument or of secret
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research has a privilege to refuse to diselose the secret,

ard to prevent another from disclosing it, if <he allovance

of the privilege will not tend to conceal fraud or otherwise

work injustice,
This revisicn will make the secticn consistent with the discovery statute
which provides protection against discovering "secret processes,
developments, or research.” The State Bar Committec considers this
mavicr to be "most important."

Section 1150

The State Bar Committee's objection (item 47) concerning the Comment
to tils section can be met by revising the Comment. Ve will do this.

Lhe State Bar objects to the enlargment of the scope of inquiry
invo Jury misconduct. See item 45, This is a policy nmatter for the
Connission. We believe that our fecommendation malies sense. It should
be noted that the members of the fssembly Interim Conrvittec on Taw

Revision had scme concern about this change in law,

DIVISION 10. IFARSAY EVIDENCEH

General Tormat

Though recognizing the lateness of their suggesilon, the Committee
sussests (item 50) that consideraticon be given to changing the format of
staving the exceptions to the hearsay rule. The stall recommends sgainst
this suggestion for two reascns, First, the suggesied format is not
tecinieally accurate because the hearsay rule is applicable to each of the

masicys stated in the exceptions; tnéy are merely excepilons 1o & rule thet
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is applicable to the situation., Jecond, we are coumisted to the present
format net only in the hearsay divisiom itself buc also in numerous other
sections scattered throughout the vidence Code. It would be extremely
vasteful and conducive to error to completely covernaul the present format
at this late time,

Secoion 1200

i'e have revised subdivision (o) because the noun modified by the final
"that is" clause is not immediately clear without the revision.,

Seciion 1202

The Commission directed the staff to revise this section, but did
not approve any specific language. We suggest the following:

1202, ZEvidence of & statement or other conduct Ly a
teclarant that is inconsistent with a statement by such
declarant received in evidence as hearsay evidence is not
inadmissible for the purpose of attacking the credibility of
the declarant though he 1s given and has had no opportunity
1o explain or to deny such incomnsistent statement or other conduct.
fLiny other evidence offered to aliack or support the credibility
of the declarant is admissible if it would heve been admissible
had the declarant been a witness at the hearing.

Section 1203

Section 1203 should be consisuvent with Section SO (see discussion,
supra, concerning Section 804). Ve believe the Cormittee!s suggestion
(iten 19) can best be effectuated by the following:

(a) Bxeept-as-previded-in-subdivisisna-{u}-and-{a}; The
declarant of a statement that is admitted as hearsay evidence
may be called and examined as iIf under cross-examiration
concerning the statement asd-its-sdbiest-matser Ly any adverse
party.

(b) Unless-the-parby-scekins-se-examine-the~declavant-kas
wrhe-righs-aparb~fren-thig-seevion-Se-ereaa~enarine -she ~-deetavans
zn-the-aestisny This section is not applicable if the declarant
is (1) a party, (2) BR-BEGAt; -RAYERePr-EP -aRpLeTea -8E-A-BAFSFy
éaé-a-feESEB-uﬂiteénin-éa%eyes%—wé%h—&-ﬁarty~ey—ﬁey-yﬁsse-isaeéiate
benefit-the~getien-i6~Frsseeqted-er-defandady 2a person identified
vith a party within the meaning of subdivision {¢) of Section ({0,
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or €43 (3) a witness who has testified in the action
concerning the statement .

Section 1024

The staff takes no position with respect to tiwe Committee's opposition
to Leetion 1224 (see item 51); tuis is a question of policy to be
determined by the Commission. The Ccmmittee comsiders the deletion of
this section to be "most important," It might be helpful, however, to
indicate that the section has limited application. Thus, it applies only
to unauthorized, nonspontaneous, nonineulpatory statements of agents,
pariners, or smployvees.

section 1224 is based on URE Rule 63(9)(a). I3 goes beyond existing
Califcrnie law since the only statcments admissible under existing law are
those that the principal has authorized the agent wo wake,

Ho action need be teken in regard to the Commiitee's second suggestion
{item 52) 4if the Commission approves the Committee's first suggestion in
regard to Seetion 1224, However, if the Commission rejectis the Committeels
suggestion in this regard, subdivision (d) of Section 1224k should be revised
to read:

(d) The evidence is oiTered either after the court is

rersuaded of the facts specified in subdivisions {a) and (b)

ar, in the court's discretion as to the order of procf, subject

to such proof.

Section 1226

Commissioner Sato suggests that Seetlon 1226 does not indicate
clearly enough that a declarant's admission of a parvyts nonlisbility is
admissible under 1226, He suggests that it be reviced to read as follows:

1226, When a right n [sx] title , or inlerest in any property
or claim asserted by a party to a civil action requires a deter-
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mination thet a right , [ew] title , or interest exists or
exlisted in the declarant, evidence of a stateren: made by

the declarant during the time the party now clains tle
declarant was the holder of il right , [ew] title , or
interesy: 15 as admissible azainst the fﬁrty as 1t wrenld he if
offered ggainst the declarant in an action involving that
right , [e»] title , or interest.

Seccion 1227

The staff has no objection to the Committee's suzzestion (item 53)
to c¢ivide Section 1227 into two separate sections to read:

1227, Evidence of a statement by a mincr child is not
made inadmissible by the hearsay rule if offered against the
plaintiff in an action brought under SBection 376 of +the Code
of Civil Procedure for injury to such minor child,

1228, Evidence of a stalement by the deceased is not
made inadmissible by the hearsay rule if offered against the
plaintiff In an action brouzit under Section 377 of the Ccde of
Civil Procedure.

Section 1237

The staff recommends against the Committee's suszestion (item 54%) to
linit the writings admissible under this exception to those that are
recorded verbatim or that the witness hireelf autheniicated at the time
the siatement was made. We oppose this suggestion lLecause it is too
limicing. For example, if an eyeviiness to an accident narrates in detail
the things that he observed at the scene and a person records only the
pertinent information narrated, such as the color of the vehiecle involved,
its Jicense number, and a description of the driver, it would seem much
teo limiting and inappropriate to exclude such a writing merely because
it Gid not record verbatim the witness' account of vhat he vas doing at the
time, where he had ccme from, how he was feeling, the shock he experienced
at seeing the incident, and like matters. It would seem to be & sufficient

guarzntee of trustworthiness to satisfy the requisitcs already specified in
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subcivisions (a)-(@) of Section 1237, and particularly subdivisions (c)

and (d), IFf the witness who recorded the statement satisfies the condition
specified in paragraph (d) by testifying to the accuwracy of the recorded
stavement, this would seem to bs a sufficient guarantee of its trustworthiness
without also requiring similer avihentication by the declarant at the time
the statement was made or a verbatin recording of what was said on the
brevious occasion. The Committee Cces not consider iis sugzested revision

to e "most important."

Seccion 1241

The staff takes no position on the Committee's cpposition to Section
1241 (item 55). This is & question of policy to be determined by the
Comrission. Section 12L1 is based on URE Rule 63(4)(a). Although the URE
coiment to this rule states that it is s well-recornized exception, no
California case in point has been Tound. The mattors mage admissible by
Sectlon 1241 might now be admissible under the res zestae rationale, and
the Commission at one time believed this exception Lo be desirable in order
to clarify an otherwise obscure matier. The Commilice considers the deletion
of this section to be "most imporvant.”

Section 1242

The staff concurs in the substance of the Commi%tec!'s suggested revision
of Section 1242 (item 56) and sugiests the following language to accomplish
this result;

1242, Gvidence of a statement made by a {ring person
respecting the cause and circumstances of his death is not
made inadmissible by the hearsay rule if the siaiement was
made upon his personal knowledse and was made under & sense of
irpending death and in the Dbelief that there was no hope

ol his recovery.
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Cuwrr Comment +o this section explains that under existing law "a
gtavement of the declarant s state of mind at the time of the statement
is admissible when that state of mind is Itself an isscue in the case.
v+ « » A statement of the declarant's then existing state of mind is
alsco admissible when relevant to show the declarani's state of mind at
a time prior to the statement." The first statement clearly appears in
Section 1250(a)(1). The second statement is contained in Section 1250, if
at all, in Seetion 1250(a)(2). The rationale seems %o be that the then

existing state of mind is evidence of a previocusly existing state of

min¢ from which an inference to the declarant's acis or conduct is permissible.

Bug, if the previously exlsting state of mind is the only matter in issue,
it is difficuit to see any basis for admissibility under Section 1250,
This apparently is a change in the California law Lihal we dldn't intend.
We think the defect mey be cured by revising peragraph: (1) to read:

{1) The evidence is offered to vrove [sweh-Shen-existing]

the declarant's state of mind, emotion, or physical sensation when
it ig itself an issue in the action; or

The staff believes that the statement in subdivision (L) of Section
1250 is sufficiently clear in meaning as stated and recormends against
the Committee!s suggested revision (ditem 57). Subdivision (b) excludes
eviaence that is otherwise admissible under this section when it is offered
to prove the fact remembered or belleved. This is clearly stated in the
existing subdivision but is not accuratly reflected in the Committee’s

sugrested language.

Sections 1271{b) and 1280(b)

The staff recommends against the suggested addition (item 58) to
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this subdivision of languege that appears to be too restrictive. The courts
novr require such personal knowledge where such a requirement is necessary
to shov a record's trustworthiness. But, construed literally, the

sucgested language would exclude data detected and recorded by machine
because based on no cne's personal linowledge. Requiring the judge to be
persvaded of a record's trustworthiness seems s sufficient basis for
adrissibility. Moreover, the present language retains existing law. The
Coamrittee considers the suggested revision to be ‘most important.”

Sections 1282 and 1283

These sections codify exdsting statutory provisions. Hence, we oppose
the substance of the Committee's suggestion (item 50) to restrict the
applicability of these sections to courts only. Any restriction of the
type suggested by the Committee would materially change the existing law
which we do not believe is warranted in this case,

Section 1290

e approve the Ccumittee's sugrestion (item 6C) to delete the words
"or alfirmation” appearing in the introductory clause at line 25, The
definition of "ocath" (Section 165) is sufficient to include affirmation.

Sections 1291 and 1292

‘e recommend agsinst the Committee's suggestion (item 61) to revise

subdivision (a) of Section 1292 4o include paragraph (1) thereof in the

intrcQuctory clause. This is because paragraphs {1) and (2) of Section 1291(a)

are siated in the disjunctive while paragraphs (1}, {2), and (3) of Section
1202(a} are stated conjunctively. Ilence, it is apparent from the face of
of Lection 1292{a) that three coniiiions must be satisfied, while as to

sulbdivision (a) of Section 1291, only two conditicns need te satisfied:
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una-ailability of the declarant and either of the conditions specified
in peragreph (1) or paragrapn (2).

Secticns 1290.-12¢2 {Articie §)

‘e oppose the Committee!s surrestion (item 62) to add a section to
Article 9 to make it clear that the discovery provisions in the Ccde of
Civil Procedure govern the admissilility of depositions in the same action.
He believe that a section such as hat suggested would be unduly confusing
since there is nothing in Article $ that casts doub upon the validity
of the Code of Civil Procedure provisions. We will include under Article
9 a cross~reference to the provisions of the Code of Civil Procedure
governing the admissibility of depositions in the same action,.

Section 1451

Cn page 68, line 35, after "Title 4," "Part 4," should be inserted.

Civil Ccde Sections 3544-3548

The new Maxims of Jurlsprudence added tc the Civil Ccde do not sound
to the Legislative Counsel like maxims of Jurisprudence, "or, at any rate,
do not seem to be of the same character as the principles expressed in

rrecent Sections 3510-3543 of the Civil Code.” See item 3, Exhibit II,

Section 152 {of Preprint Senate Bill No. 1)

In accordance with the suggesiion of the Legislative Counsel, this
sectlon should be revised to read:

152. Sections 2 to 151 of this act shall sake-effeek
become operative on January 1, 1967.
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November OUR FILE NUMBER

921,499-30

John H. De Moully, Executive Secretary
California Law Revision Commission
Room 30 Crothera Hall

Stanford University

Stanford, Californla

Dear John:

Enclosed herewith please find 15 coples
of the comments on the proposed Evlidence Code by the
Committee to Conslder the Uniform Rules of Evidence
of the State Bar of California. These comments reflect
the results of the meeting of the Committee held on
October 29 and 30 as well as the work of the respective
sectlons of the Committee prior thereto.

Inasmuch as we are anxlous to have the comments
in your hands well 1n advance of the Commlssion's
November meeting, the text of the comments has not been
reviewed by the lndividual Commlttee members. If such
review produces any significant changes, I will inform
you at once. Also, because of the short time factor,
we have not attempted to expand upon reasons for positions
of the Commlittee which are already known to the Commission
or which are readlly apparent from the context of the
comments. We will, of course, be pleased to elabeocrate on
any of the comments 1f the Commission or 1lts staff sc
desires.

In view of the Commlttee's responsibllities
to the Board of Governors of the State Bar, it willl be
greatly appreclated if you will furnish tc me as soon
as posslble after the November meetling of the Commission
a summary of the action taken by the Commission with
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#2 - John H. De Moully, - 11/3/64
Executive Secretary

regard tc each of the numbered comments. In this way
the formulation of the Committee's final recommendatlon
to the Board of Governors will be greatly facillitated.

Sincerel ours,

Philip %? Westbrook, Jr. s ?dglrman
Commlitfee to Consider the

Uniform Rules of Evidence,
State Bar of Callifornia

PFW:dp
enclosure

cc: Commlittee Members

cc: Albert D. Barnes, Esq.
ce: Steven H. Welch, Jr., Esq.




STATE BAR OF CALTFORNIA

COMMITTEE TO CONSIDER THE UNIFORM RULES
OF EVIDENCE

November 2, 1964

Comments upon the proposed Evidence Code

The following comments are directed to the pro-
visions of the proposed Evidence Code as they appear in
the initial printing of Preprint Senate Bill No. 1. For
convenlience of reference, the recommendations of the Com-
mlttee are numbered serially. Those recommendations con-
sldered by the Commlttee to be most important are marked
by an asterisk. Whlle the Committee belleves that these
recommendatlions are reasonably complete, additlicnal re-

commendations may be forthcoming upon further atudy.

DIVISION 1. PRELIMINARY
PROVISIONS OF CONSTRUCTION

1. The effective date provisions of Section 12
are susceptiblé to the interpretation that the rules of
evidence would change in a hearing 1n progress on December
31, 1966. Such a result would work manifest injustice by
making different rules of evidence applicable to different
partles and different witnhesses in the same hearing. The
Commlttee suggests a proviso making 1t clear that the rules
of evidence in effect upon the commencement of any hearling
in progress on December 31, 1966 shall continue to apply
until the close of such hearing. There 1s no cbjectlon
to making the new rules applicable 1n subsequent hearings

in the same action.




DIVISION 2. WORDS AND PHRASES DEFINED

The Committee is of the view that the definitions
in this division should be confined to those of general
application throughout the Code, whille definitlons having
primary application to particular divisions should be con-
tained within those divisions. As now drawn, the Code does
not purport to inelude all definitions in Divislon 2. For
example, definitions relating to the method and scope of
examination are included in Sections 760, 761 and 762 and
definitions having primary application to privlileges are
contained in Sections 900-905, inclusive. However, Division
2 deoes contain several definitions which have primary, 1f

not exclusive, application to a particular dilvision.

The inclugion in the general definltion division
of some provisions having primary application to particular
divisions may result in thelr being overlocked under some
clrcumstances. To some extent, the inclusion of highly
speclalized definitions in the general definition division
leads to confuslon because the significance of the definition
is not immedlately apparent. Conversely, the ineclusilon of
speclalized definitions with the particular subject matter
to whlch they relate facilitates understanding of that

subJect matter.

2, The foregolng vlews apply with particular
force to those definitions which relate primarily to the
hearsay rule. These include the definition of "declarant”
in Section 135, the definition of "statement” in Section 225
and the definition of "unavailable as a witness" 1n Sectlon

240, MThese definitions could well be incorporated in the




hearsay division as they were 1n earller drafts of the Code.

If the Commlissgion 1s of the view that reference to these

>

definitions in the general definitions sectlon 1is important,
the problem could be handled as in Section 150, which simply
states that "hearsay evidence" is defined in Section 1200.

3. The Committee's view alsc applies to the de-
finitions of the "burden of producing evidence" and "burden
of proof" contalned in Sections 110 and 115. These definlitions
have pecullar application to Division 5 and the presentatlon
of that subject matter will be more comprehensible if these
two definltions are included within that divisloen.

4, TPo a lesser extent the same concept applles to
the definition of "writing" in Section 250, whlch has special
significance 1in connection with Division 11. However, in
this instance, 1t 1s probable that the word has appllcation
in a number of other divislons and 1t may be that the problem
could best be solved by inserting a section in Division 11
referring back to the definition of "writing" in Section 250,

5. The Commlttee is also concerned by the a&bsence
of any definition of the word "witness." At present, the
Commission proposes to leave the deflnitlon of witness in
Section 1878 of the Code of Civil Procedure intact as a part
of the miscellaneous provisions of fthat Code. Undoubtedly,
some definlitions of the word is necessary Iln the Code of
Civil Procedure. However, the Evidence Code uses the word
"witness" 1n a restricted sense. Por example, the provislons
relating to the hearsay exceptlion regarding former testimony
treat wltnesses at former hearings or trials of the same

actlon and witnesses in all other actlons or proceedings
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simply as declarants. The Committee suggests the following
definition:
"tWitness'! is a person whose testimony under

cath iz offered or received in evidence at the

hearing.”
The only problem occurring to the Committee under this
definition 1s the status of persons testifying at depositions
In the same actlon. However, in view of our liberal discovery
rules, the principal impact of the Evidence Code upon deposi-
tion procedure is in connection wilth privileges and that
division is made broadly applicable to all proceedings in
which testimony can be compelled by the speclal definltions

contalned therein.

DIVISION 3. GENERAL PROVISIONS

*6. Section 311(b) gives the court only two alter-
natives where foreign law 1s applicable and the court is
unable to determlne i1t. If the first of theseralternatives
1s unavallable, the court can only dismiss the action without
prejudice. This actlon can be extremely drastic in situations
where there are problems under the statute of limitatilons
or problems in recbtaining personal Jurisdiction of non-
resident defendants. The Committee i1s of the view that the
court ghould be given further discretion with respect to the
dlsposition of cases falling within this section, so as to be
able to retaln Jurlsdictlon of the case where the ends of

Justice require it.

¥7. Sectlon 353 is based upon U.,R.E. 3. In its
tentative recommendation and study on Article I, dated

April, 1964, the Commisslon disapproved this rule. The
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Commltee approved the Commlisslon's posltion at that tlme
and still belleves that the reasons given by the Commission
in the tentative recommendatlon and study are valid. In
Jurisdlctions where the narrowlng of issues before trial

1s not as highly developed as in Gélifornia, there may be
reason for a provision simllar to Seetion 353. In Californla
the situations where Sectlon 353 would have meaningful
appllcation are relatively few. On the other hand, substan;
tial Injustice could result from arblitrary determination of
g court that there was no bona flde dispute as to a parti-
cular fact desplte the protestations of a party to the con-
trary. Many times the significance of a particular fact
may be lost upon the court until a trial 1s well advanced
and the efficlent administration of Justice 1s not likely
to be signiflcantly lmpeded by reserving to the parties

the determination whether a particular fact 1s indeed in
dispute. The Commlttee therefore recommends that Section

353 he deleted.

*# 8, Sectlon 402{(c¢) provides that, in determining
the exlstence of a preliminary fact, exclusionery rules of
evidence do not apply except for Sectlon 352 and the rules
of privilege. This provision works a substantlal change in
exleting California law. In actual 1litligation, the deter-
mination ¢f a preliminary fact may be as Important or more
importént than other phases of the trial. It is seldom
that admissible evidence is excluded under existing practice.
On the other hand, the proposed change in the law would
permlt the admission of highly prejudicial evidence even
where the preliminary fact was shown solely by evidence

which would be otherwise inadmissible. In the draft comment




to this sectlon distributed on October 19, 1964, the Com-
mission hypothesizes the exclusion of a spontaneous declara-
tion where the only evidence of spontanelty 1s the statement
1tself or the statements of bystanders who no longer can be
identified. It is difficult to see how such a statement
could be admitted even under the proposed change unless there
existed circumstantial evidence of spontanelty, which in any
event would be admissible. It is belleved by the Committee
that Section 402(c) would work far greater harm than would

be Justified by the magnitude of any problem 1t might cure.

9. The Committee 1s divided in its view with res-
pect to the treatment of spontaneous and dylng declarations
under Sectlons 403 and 405. A substantial segment of the
Bar believe that the determination whether the requisite
stendards of these hearsay exceptions have been met should
be subject to final determination by the jury. The Commlttee
believes that the structure of these sectlons would not be
seriously affected by recognlzing this sentiment and that
the addition of a subdivision (5) to Section 403(a) would
agsure more uniform support from the Bar. This édditional
subseetion could read as follows!

"TPhe proffered evidence 1s a statement

subject to the provisions of Artlcle 4 of
Division 10 ¢f this Code and the preliminary
fact 1s whether the requlsite standards of a
hearsay exception contained in sald artlcle

have been met."

%10, The Committee believes that the impact of
Sections U403 and 405 in the area of confessions is un-

desirable. A criminal defendant should have the right to



have a Jury determine all material aspects of the case per-
taining to his gullt. Assuming & case in which s confession
plays an Important part, the mere fact of the confession may
have a prejudiclal effect with the jury. While it is true
that under Section 402(b) the defendant may request that the
evlidence as to the voluntariness of the confession be heard
before the Jury, i1t is likely that the court will instruct
the Jury that such evidence went to & question that was not
theirs to determine and which they must disregard. Even
wlthout such an instruction, the defendant would lack the
benefit of having the Jury instructed on the significance

of voluntariness in a confession. Generally, the Evidence
Code protects the rights of the eriminal defendant. The
ultimate determination of the voluntariness of a confession
should be finally determined by the Jury for this same

reason.

DIVISION 4. JUDICIAL NOTICE

11. Section 451(e) has been added since the
tentetive recommendation and study of the Commission re-
lating to judicial notice under date of April, 1964, It
is based directly upon the language of subdivision 1 of
Section 1975 of the Code of Civil Procedure. While no
difficulty appears to have arisen under the Code of Civil
Procedure langusge, the term "true signification" implies
a single or preclise meaning of words and phrases and legal
expressions which is contrary to experience. The Committee
suggests that 1t would be more aceurate to state that the
"ordinary meaning" of all English words and phrases and of
all legal expressions may be Judicially noted. 'This



phrasing would recognize the possibllity of extraordinary
meanings which are the subJect of preoof in appropriate

situations.

*¥12. As now drawn, Sectlon U456 requires the Jjudge
to indicate promptly in the record matters he proposes to
judielally notlce only if they are "reasonably subject to
dispute." This injects & subJective factor on whlch reason-
gble minds might well disagree and upon whlch the partiles
are entitled to be heard. In the tentative recommendation
and study on this subject dated April, 1964, the Commlssion
recommended an indication in the record at the earllest
practical time as to all matters of which judicial notlce
was being taken, except those in Section 451{(a). The rea-
sonas given by the Commission at that time for thils requlre-
ment are sound and the Committee recommends that the Com-
mission return to its April, 1964 pesition. For the reasons
stated in the preceding paragraph, the Committee does not
belleve that subdivision {e) of Section 451 should be made

an exception to this reduirement.

DIVISICON 5. BURDEN OF PRODUCING
EVIDENCE, BURDEN OF PROOF AND PRESUMPTIONS

13. The Committee 1s of the oplnion that placing
the proviéions relating to the burden of produclng evldence
vefore those relating to the burden of proof 1s 1lloglcal
and confusing. The Committee suggests reversal of the order

of Chapters 1 and 2 of this divlsion.

#14, The Committee is strongly of the view that

the second sentence of Section 510 is unnecessarlly obscure



and confusling. The Commlttee agrees that the burden of
proof does not always lle on the party having the affirmetive
of the lssue. However, 1n most situations where the burden
of proof should not be placed cn the party having the affir-
mative of the lssue, the policy conslderations suggested by
the present text of the second sentence of Section 510 (and
perhaps other policy conslderations) wlll have resulted in
a rule of law placing the burden. In the absence of such
rile of law, there is no sound reason why the second sentence
of Section 510 should not read:

"Otherwise the burden of proof i1s on the party who

has the affirmative on the specific issue."
Adopticn of thls approach would mean that futare assignments
of burden of proof to parties other than those having the
afflrmative cf an lssue could he made only through leglslative
enactment. However, thls result ls approprlate where such
assignment depends upon conslderations of publie policy.
The approach here suggested has the virtue of definitness
and certainty wlth resulting fairness to litigants which
. cannot exist if the assignment of the burden of proof l1s
not determinable until such time as the trial Judge may

reach a decision on the spec¢iflc lasue.

¥15. The Commlittee is alsc strongly of the view
that the second sentence of Section 500 is abstruse, obscure
and confusing. In the assignment of the burden of produclng
evidence, policy considerations wlll play a part but 1t is
doubtful that thelr rcle wlll be as strong or as definlte
as with regard to the burden of proof. In any event, there
18 no sound reason why the burden of producing evidence

should be left in llmbo until & particular lssue comes up 1In



the course cf a trial. If policy conslderations indlcate
that the burden of producing evidence should be assigned
to someone other than the party having the affirmative of
the lssue, they will have found expression in a rule of
law. Therefore, the Commlittee suggests that the second
sentence of Section 500 read as follows:

"Otherwise the burden of producing evidence

is 1nitlally on the party who has the burden

of proof on the specific issue.”
If the Commission feels that this language 1s too inflexible,
1%t could be qualified by adding & provliso that the court
may determine that the burden of preoducing evidence 1s on
an adverse party when 1t appears that he possesses peculiar

knowledge of the facts concerning the speclfic issue.

¥16. The Committee 1s concerned about the dis-
cussion of the burden of proof in the first two paragraphs
appearing on page 502 of the comment distributed under
date of October.1l9, 1964. It dissgrees strongly with the
proposition that the burden of proof 1s to be determined
only at the close of evidence and the proposition that the
burden of proof does shift on a specific issue. The example
glven wlth regard to proof of arrest without a warrant does
not prove the Commisslon's point. On the contrary, the
burden of preof on the specific issue whether an arrest
was made wlthout a warrant is always on the party clalming
that 1t was not. The burden of proof upon the specifie
issue of probable cause 1s always on the party claiming
probable cause. The Commlssion's comment confuses the
ultimate 1ssue {lawfulness of arrest) with the specific

lasues.

10.



17. Sectlon 60C involves a change of wording
since the Committee last gave conslderation to the section.
Although it 1s not of major importance, the Commlttee
believes that the draftsmanshlp could be improved by changing
the word "when" in line 43 of page 26 of Preprint Senate Bill
No. 1 to "from" and deleting the word "is" in line 44 of
page 26.

#18. fThe provision of Section 600 that a pre-
sumption is not evidence has cccasloned extended discussion.
While 1t 1s unlikely that unanimity wlll be reached with
regard to the elimination of the concept that presumptions
are evidence, 1t 1s felt that a part of the adverse reactlon
to this proposal arises from fallure to spell out the rela-
tlonship between presumptions and inferences in the Evidence
Code. The only mentlon of inferences in the Code itself is
in Sectlon 608. The first two senﬁences in that section
are confusing and; so far as they deal with permlsslble
inferences, they do not make 1t clear In what cases covered
by former Sectlion 1963 of the Code of Civil Procedure infer-
ences are permissible. Moreover, the Commlttee believes
that reference to a repealed sectlon of another Code is
most lnappropriate.

A substantial part of thilis difficulty could be
avelded by 1nserting a new Article 5 in Chapter 3 of Divi-
sion 5 of the Evidence Code, deallng with the subJect matter
of inferences. The third sentence of Section 608 (defining
an inference) would be the first sectlion of this new article.
There should then follow a section stating that inferences
do not affect the burden of prcof but may affect the burden
of preducing evidence 1f the facts giving rise to the

11.



inferences are established by prima faclie evidence. It

should be also made clear that, although a presumptlion ia
not evidence, the facts glving rise to 1t form the basils
for & permissible inference. Finally, 1t should be made
glear that there are other inferences which may be drawn,
even though the facts glving rise to them do not give rise

to a presumption.

189, In line with comment 13, the Committee 1is
of the view that reversing Articles 3 and I would increase
the intelligibility of the Division. In addition, 1f the
suggestions in the preceding paragraph are accepted, the
heading of Chapter 3 on page 26, line 38 of Preprint
Senate Bi1ll No. 1 should be changed to "Presumptions and
Inferences." The Committee also suggests that consideration
be given to inserting the word "Rebuttable" before the word
"Presumptions" in the headings of Articles 3 and 4.

DIVISION 6. WITNESSES

20. The Committee is concerned that subsectlon
(a) of Sectlon 721 might unduly restrict the cross-examina-
tion of experts. Sections 801 and 802 indicate thet an
expert is reguired to state the matters upon which hls
cpinion 1s based and that an expert may state the reasons
for his opinilon. Thus, crogs~examlnation £o such matters
and such reason is proper but Section 721(a) does not
clearly so state. The Committee 1s of thé view that addQ
ing "the matter upon which his oplnlion is based and the
reasons for his opinion" at the end of Sectien 721{a) can
do no harm and will aveid any problem of coﬁstruction in

this regard.

12.



21. According to the comment, Sectlon 731 restates
the substance of the second paragraph of Section 1871 of the
Code of Clvil Procedure. However, as Sectlon 731 is drawn,
the second sentence in subsection (b) 1s applicable only to
that subsectlon. The comparable provision ¢f Code of Civil
Procedure Sec¢tlon 1781 also applies to the provision not
conteined in subsection (a) of Section 731. This difficulty
can be eliminated by puttling the second sentence of sub-
section (b} in a separate subsection (c¢) and changing the
word "subdivision" on line 8 of page 32 of Preprint Senate
Bill No. 1 to "section."

22, Sectlon 765(a) provides for the protection
of witnesses in terms of interrogation "as 1little annoying
to the wiltness . , . as may be." The Commlttee recognizes
thet this language has been in Section 2044 of the Code of
Civil Procedure since 1872. Nevertheless, the phrasing
seems inept as applled tc the interrogation of adverse wit-
nesseg. The right of the wltness is to be protected from
undue harassment or embarrassment. This thought 1s supported
by the language of Section 206 of the Cede of Civil Procedure,
which speaks of improper or insulting questlions and harsh
or insulting demeanor. The term "undue harassment or em-
barrassment” would seem to cover this concept much more

effectively than the language drafted in terms of annoyance.

¥23. With regard to Sectlon 780, the Committee
agrees that testing credlbllity of a witness should some-
times be permitted to range into "collateral” matters.
However, In order to call the attention of court and counsel

to the limitatlons upon this enlargement of existing law,

13.



the Committee recommends that the phrase "and subject to
Section 352" be lnserted in line 48 of page 35 of Preprint
Senate B11l No. 1 following the phrase "Except as otherwise
provided by law." In additlon, the Committee recommends
insertion of the words "of the witness" in line 50 of the

same page followlng the word "conduct." The specific examples
of matters going to credibllity which are listed in the sub-
paragraphs of Sectlon 780 relate to statements or conduct

of the wltness and the Committee sees no justification for
going into collateral metters that do not relate to & state-

ment or conduct of a witness.

#24, The Commlssion has been furnished wlth a
copy of the State Bar Conference Committee report on 1963
Conference Resolution No. 69, which deals with the subject
matter of Section 788, impeachment of a wltness by showing
conviction of a crime. The Committee does not agree with
the majority report which would limit impeachment as to
particular wrongful acts to conviction of the crime of
perJury nor does the Committee agree with one of the minority
reports which suggests the detailing of many types of crimes.
The Committee approves of describing generally the types of
crimes which maey be used as a basis for impeachment of a
witness. However, there is concern that the language em-
ployed in subparagraph (1) of subsection (a) 1s not broad
enough to embrace such crimes as theft and robbery. For
this reason, the Committee recommends the insertion of the
word "dishonesty" in line 38 of page 36 of Preprint Senate
Bill No. 1 between the word "is" and the word "false." This
word was present in U.R.E., 21 in its orlginal form and also

as revised by the Commisslon in the tentative recommendatlon

14,



and study on the subject of witnegses, which was published
under date of March, 1964,

#35. TIn connectlon with the same section {Section
788) the Committee 1s concerned that it is unclear whether
the party attacking credibility need not show the absence
of any of the eircumstances specified in subsection (p).
Tt should be made clear that the burden of proof and the
burden of producing evidence with respect to any of the
matters specified in the subsectlon 1s on the party sponsor-

ing the witness,

¥56. The Conference Committee report referred to
above also suggests that a2 time limitatlion be placed on the
ugse of a criminal conviction in attacking credibllity. In
t wo of the minority reports the suggestion is made that
the period be five years, dating elther from the conviction
or release from incarceration. The Committee 1s simllarly
concerned about the use of stale convictlons where no formal
evidence of rehabllitation is available. The period of flve
yvears appears to be too short and the Commlttee suggests
consideration of a ten-year perlod. Adoption of a deflnite
period of time would appear tc be preferable to raising the
fact issue whether or not rehabilitation has actually occurred

in suech cases.

DIVISION 7. OPINION TESTIMONY
AND SCIENTIFIC EVIDENCE

%7, Seetion 800 in Preprint Senate Bill No. 1
reflects a deletlon of language in the last prlor draft
which the Committee believes to be undesirable. At present

15.



a lay witness 1s permltted to express an oplinion on many
matters of common experience, which are not necessarily
admissible as being helpful to a clear understandlng of
hig testimony. In the prior draft, 1t was made clear that
s lay wltness could also testify in the form of an oplnlon
when it was helpful "to the determinatlon of any dlsputed
fact that is of consequence to the determination of the
action." Undoubtedly, the Commission deleted the quoted
language because, standing alone, it unduly broadened the
permlssible scope of opinlon téstimony from lay wltnesses.
However, the Committee is of the view that the Commission's
cure wes too drastic. The objective sought to be accom-
plished can be achleved by lnserting a new subdivision (a)
to Section 800, readling as follows:
"(a) Related to a subject that is within

common experience;"
This addition will permit the laenguage deleted by the Com;
mission to be added back to present subdivision (h). Under
the Committee's suggestion, the present subdiviéidns (a)
and (b) will become (b) and.(c), respectively. The sectlon
would then read as follows:

"Tf a withess is not testifylng as an expert,

hié testimony in the form of an oplinlon 1s limited

to such an opinion as is (&) related to a subject

that 1s within common experience; (b) rationally

based on the perception of the withess; and (e)

helpful to a clear understanding of his testimony

or to the determination of any disputed fact whether

of consegquence to the determination of the action."

16.



#28. Another difficulty with Sectlon 800 is that
1t does not recognize that lay opinion 1s sometimes admissible
Independently of 1ts terms. For example, oplnion a&s to in-
sanity under subdivisiocns (a) and (b) of Section 870 1s not
necessarlly based on common experlence. In addlticn, as
will be pointed out (Par. 36), a lay witness 1s now and
should be permlitted to testify to an oplnion of value under
some circumstances. To avold confusion, the Commititee re-
comﬁends that the words:

"expressly permitted by law or is™:
be inserted after the word "is" in line 41 of page 37 of
Preprint Senate Bill No, 1.

#29., The Committee has two recommendatlons of
significance in connectlon with subdivision (b) of Section
801. First, the phrase "whether or not admissible" is
confusing and unnecessary in view of the limitations imposed
by the ending clause "unless an expert 1s precluded by law
from using suéh matter as a basls for his opinion." Second,
the Committee 18 of the view that the clause "commonly
relled upon by experts in formlng an cplnion on the subJect
to which his testimony relates" 1s unduly restrictive,
particularly as applied to experts in less well known flelds.
In additlon, this clause raises problems in laying the
foundation for the expressioh of expert opinion. About
the only way that rellance by experts could be established
would be by testimony of the expert himself, thus reducing
the effectiveness of thls clause as a safeguard as fto
trustworthiness. It 1s the view of the Commlttee that
reliance upon matters which are not commonly relled upcon

by experts in a particular fleld can be brought out on

17.



cross-examination and should go to the weight of the opinion

rather than to its admlssiblllty.

¥30. In connectlion with Sectlon 802, the Commlttee
reiterateé a position previously taken by 1t. It 1s important
in the great majorlty of cases that an expert be requlred to
state the matter upon which hils opinien is based before
stating his opinion. The Committee recommends the accomplish-
ment of this purpose by inserting at the beginning of line 7
of page 7 of page 38 of Preprint Senate Bill No. 1 the follow-
ing words:
"shall state on direct examination, before
stating his opinion,”.
If the Commlisslion 18 ¢of the vlew that is too rigld a require-
ment to make generally appllcgble, an slternative would be
to add an additional sentence to Section 802, as follows:
"Upon obJection of a party, such matter
must be stated before the witness may testify

as to his opinion."

31, Another problem wilith Sectlon 802 exists be-
cause of the last clause "unless he is precluded by law
from using such reasons or matter as a basis for his opinion."
The Committee 1s of the vliew that this clause 1ls unnecessary
and confusling as applled to this section. The problem of
matter which is not a proper basis for an opilnion is dealt
with in Section 803. The Commlttee is not aware of situations
in which reasons for an opinion are excluded as a matter of
law but, even if there are such situations, 1t would be im-
posslble to properly evaluate the expert testimony unless
ocne knew as a result of the expert's statement that he had

relled upon an lmproper reason.

18.



#¥32, In Section 803, the Commlittee recommends the
insertion of the following clause between the words "may be"
and "then" in line 1370f page 38 of Senate Preprint Bill
No. 1:

"1f there remains a proper basis, . ."
This clause expresses the intentlon of the Commlssion. To
avold any problem of constructlon, the Commiftee feels that
it 1is desirable to make 1t expliéit that there mugt be the

proper basis for expert opinion before an opinion i=s stated.

*¥33, The Commlittee belleves that the first five
lines of Section 804(b) are confusihg and unnecessarily
complicated. The Committee recommends the substitution of
the followlng language:

"Nothing In thls section permits cross-
examination, not otherwise permitted, of . . ."
The same change will be recommended by the Committee in

Section 1203(b) relating to hearsay evidence.

34. Under Section 804, the Commlittee is also
concerned that a party should have the right of cross-
examination of his own witness 1f such witness has not
previously testified as to the opinion or statement relled
upon by the expert. There is a division of opinion in the
Committee as to whether Section 804(b) permits such cross-
examination. The Committee recommends that the Commission
consider whether clarification of subdivision 4 of Section
804(b) 1s necessary to avoid confusion in this regard.
Theée comments are also applicable to Section 1203(b).

35. The Committee 1s of the view that the place-

ment of Section 830 in & separate article, relating solely
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to oplnion testimony in emlnent domain cases, is unnecessary
and undesirable. The appropriate heading for Article 2
should be that presently used for Article 3 so that both
Section 830 and Section 870 would be placed under the
heading: "Article 2. Opinion Testimony on Particular Matters."
It 1s probable that additional sections will be added to this
article from time and time and there 1s no reason for slngling
out particular subject matters for treatment in separate

articles.

*36, As noted in comment 28, an owner 1s now per-
mitted to testlify to the value of his property, a party
suing for compensatlon 1s permitted to testify to the value
of his own services and lay opinion 1is permitted as to the
value of ordilnary services where there 1s no market value
or prevalling wage scale. It is doubtful that these oplnions
would be admissible under Sectlon 800, Therefore, the Com-
mittee recommends the drafting of an additional section to
deal with lay opinion as to the value of property and ser-
vices, such section to be ilnserted In the article dealing

with opinion testimony on particular matters.

37. The Committee notes that Section 870(b) is
susceptible to the interpretation that a subscribing ﬁitness
might testify to the sanity of the person at a time remote
from the signing of the wrlting involved. Thls 1s obviously
not the intent of the sectlon and the Committee recommends

clarificatlion of the language used.

38, The Commlttee understands that Sections 890-896,
inclusive, relating to blood tests to determine paternity,
incorporate the existing provisions of the Code of Civil
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Procedure without substantive change. Although blocd tests
by experts other than those who are court appolnted is per-
mitted under the existing law, the Committee is concerned
that a literal reading of these sections might indicate that
a party is not entitled to employ and call his own expert
wWitnesses on the subject. The Commlttee suggests that this
right be made clear elther by an appropriate change 1n the
statutory language or in the comment accompanying these

sectlons.,

39. 1In addition, the attention of the Commltlee
has been called to the report of the Committee of the State
Bar Conference on 1962 Conference Resolution No. 8, dealing
with blood tests to establish paternity. This report was
rendered to the 1963 Conference and was approved by the
Conference. No actlon has been taken on the report by the
Board of Governors. The report recommends amendment of
Section 1980.6 of the Code of Civil Procedure (Section 895
in the proposed Evidence Code) to eliminate the conclusive
effect given to the unanimous opinions of the experts.
Instead the report would require that the conclusions of
the experts be submitted to the trier of the fact, along
with all other evidence, in the determination of the issue
of paternity. The Committee believes that the subject
matter of this report is beyond the scope of 1ts assignment
but, nevertheless, calls the report to the attention of
the Law Revision Commlssion for such consideration as the

Commission may wish to glve it.

39. The Committee alsc notes a constitutlonal

guestion with respect to Sectlon 896 (see Witkin, Evidence
§ 329, p' 369)4
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DIVISION 8. PRIVILEGES

bo. The Committee notes that Section 914(b)
would work a pro tanto repeal of various statutory provislons
conferring contempt powers upon governmental agencles which
do not have constitutional contempt prower. For example,
Labor Code Section 142 gives to the Industrial Accident
Commission power to punish for contempt in the same manner
and to the same extent as courts of record. The Committee
1s divided in its view as to whether additional exceptlons
ought to be stated in Section 914(b) but believes that the

Commission should give consideration to the matter.

41. The Committee disagrees with the inelusion
in Sectlon 958 of the clause "including but not limited to
an 1lssue concerning the adequacy of the represenftation of
the ecllent by the lawyer." Any matters covered by this
claugse would be included under the concept of "an issue
of breach of a duty arising out of the lawyer-client rela-
tionship." The specific reason for the Commlttee's obJection
is that there 1s not a parallel clause 1n Sections 1001 and
1020 relating to the physiclan-patient and pasychotherapist-
patlent privileges and the differences in treatment may
give rise to problems of construction, which are not war-

ranted.

*i2, The Committee 1s of the view that Section
912(b) 1s broad enough to embrace the situation where
Jointly interested clients consult different lawyers and
there are subsequent disclosures as between such clients
and lawyers. This situation is one in which disclosure

should not result in walver of the privilege. It 1s the
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thought of the Committee that 1t would be helpful to have
the comment mention this situation in such a way as to make

1t clear that 1t 1s intended to be covered.

#43. The Commlttee 1s of the view that Section 981
creating a new exception to the privilege for confldential
marital communications Involves a pollcy determination beyond
the scope of the Commission's function. Moreover, the com-
ment with regard to this sectlon indicates that it 1s not
responsive to any compelling need. The Committee believes
that there are serious dangers that this exceptlion would
vitiate a substantial part of the privilege. The fact that
such an exception exlsts with regard to the lawyer-client,
doctor-patient and psychotheraplst-patient privileges is
not persuasive in dealing with the confidential marltal
communications privilege. The obligations inherent in the
relationships are so much different that the exceptlons to
the professional privileges do not furnish a precedent in

this instance.

*4ly, The Commlittee 1s very concerned about the
obvious overlap between the physician-patlent privilege
and the psychotheraplst-patient privilege by reason of the
definitions contalned in Sections 990, 991, 1010 and 1011.
Under Sectlons 990 and 1010, a physician is both a physician
and a psychotherapist, no distinction being drawn between
these two roles so far as the definltion is concerned.
Under Section 991, a physiclan's patient 1s one who secures
diagnosis or treatment of a physical, mentél or emoticnal
condition. TUnder Section 1011, a psychotherapist‘s patient
is one who secures diagnosls or treatment of a mental or

emotlional condition.
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The Commlittee recognizes the considerations
which have impelled the Commlssion to adopt these definitlons.
30 far as Section 991 is concerned, 1t 1s clear that the
line between organic and psychosomatic illness is indistinct
and that many modern physicians treat & patient on physical,
mental and emotional fronts at the same time. A problem
arises, however, because the exceptlons to the two privileges
are different. The most important difference lies 1in the
exception to the physician-patlent privilege as to criminal
and disciplinary proceedings under Sectlion 998 with no
comparable exceptlon to the psychotherapist—patient privi-
lege being provided.

One possible approach would be to make the ex-
ceptions identlcal for both privileges, but 1t would seem
impractlical to achleve this result. On the one hand,
broadening the physiclan-patient privilege to the same
basis as the psychotherapist-patlent privilege would probably
meet with opposition in many quarters. On the other hand,
narrowing the psychotherapist~patient privilege to the same
status as the physician-patlent privilege would tend to
minimize its value in areas where it 1is probably most
needed.

Consequently, 1t appears that the problem can he
resolved in only one of two ways. Either the definition
of "psychotherapist" as contained in subdivision (a) of
gdection 1010 can be narrowed to embrace only physicians
whose principal practice 1s in the field of psychlatry or
the definition of "patient" in Section 991 can be narrowed
to eliminate reference to diagnosis or treatment of mental

or emotional conditions. A mejorlity of the Commlittee favors
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the latter approach and recommends striking the words "or
mental or emotlonal" appearing on lines 24 and 25 of page
47 of Preprint Senate Bill No. 1. The reasoning of the
majorlity is that such an approach recognizes the realities
of the practice of modern medicine, in which many patlents
consulting a physician who is not primarily a psychiatrist
will nonetheless be treated for and communicate to the
doctor about mental and emotional conditions, which com-
munications ought to be privileged even in a criminal pro-
ceeding. The minorlity of the Committee are troubled by
the fact that the maJority approach will sometimes inveolve
difficult fact questions in determining which of the two
privileges applies and, for thls reason, the minority re-
- commends ﬁhe approach of narrowing the definition of
"psychotherapist.” Both the majority and minority are
flrm in the conviction that the Commission must resolve
this problem by adopting one solution or the other; other-

wlse hopeless confusion will result.

* 45, The Commlttee has substantial doubt about
the so-called "trade secret" privilege contailned in Section
1060. Disclosure of a trade secret may be required whenever
the evldence thereof is material and relevant to a material
issue, The question, therefore, is not really one of
privilege but rather of materlality and relevancy. In
practice, the courts have protected trade secrets where the
materiality and relevancy of the dilisclosure sought was not
clearly established and have provided safeguards where
disclosure has been required. Therefore, the Committee is

disposed to recommend agalnst the adoption of this sectlon.
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If the sectlon ls to be adopted, at the very
least a restrictive.définition-of ﬁfade secrets should fe
adopted. Section 2019 of the Code of Civil Procedure
protects only "secret processes, developments or research”
in connection with discovery proceedings. Some such
definitidn would seem to be appropriate in connection with
Section 1060. Otherwise the claims of trade secrets will be
as broad and a8 varled as the ingenulty of counsel and their

cllents.

%46. The newsman's "immunity" provided by Sectilon
1072 is not treated as a privilege. The Commission's desire
to qualify this immunity 1is appreciated and approved by the
Committee. However, 1f this matter is to be included in
the Evidence Code, 1t would seem wise to recognize that a
newsman.has a qualified privilege fto refuse to disclose the
source of news procured for publicétion and published by
news medla, except when the source has been disclosed previous=-
1y or the disclosure of fthe source i1s required in the publlc
interest or to otherwlse prevent injustice. The last stated
phrese 1s an addition to the concept expressed by the exlisting
language of Section 1072. Nevertheless, 1t 1s felt to be
desirable and necessary where dilsclosure of sources may be of

importance in private litigation.

DIVISION 9§, EVIDENCE EFFECTED
OR EXCLUDED BY EXTENSIVE POLICIES

%47, The comment on Sectlion 1150 appearing on
page 911 of the preliminary draft distributed under date
of October 19, 1964, is misleading since 1t states only
that Section 1150 codifies existing California Law 1in &
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certaln particular. As 1s noted in the comment to Section

704, the two sectlons make a major change in existing

Californla law with respect to the scope of inquiry into

jury misconduct and thls fact should be noted in connection

wlth the dlscussion of Sectlion 1150.

#48. The Committee disagrees with the enlargement
of the scope of inquiry into Jury misconduct under Section
1150. Recognizing that the case of Noll v. Lee, 221 Cal.App.2d

81, provides an avenue for enlarging the scope of inguiry, it
is difficult to believe that 1t licenses an all-out invasion
of the Jury room. A persuaslive reason for refusing to

enlarge the scope of lnquliry 1ln the Jury mlscconduct is that
the intelligence, perception and understandling of jurors 1s
bound to vary greatly. In many instances it would undoubtedly
be possible to get a juror of limlted intelligence, Impalred
perception or llmlted understanding to ralse questlons about
the conduct of other Jjurors, particularly where lssues had
been debated In the Jury room vigorously. The result would

be a contest by confllcting testimony involving most, 1f not
all, of the Jurors 1ln a particular case; The policy limiting
1nquify inte Jury mlsconduct is based not alone on the theory
of avoiding Jury tampering but on the very sound premise

that litigation eventually must come toc & rest. The attacks
on Jury misconduct which are presently permitted are sufficlently
broad to permit redress wheﬁever gross mlsconduct exlsts. The
Committee 1s most reluctant to enlarge'tne gscope of such
inquiry where there does not appear to be a demonstrated

need and sound pollcy conslderations dlctate agalnst any such

enlargement.
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DIVISION 10. HEARSAY EVIDENCE

*#49, As previously noted in paragraph 33, the
Committee recommends that Section 1203(b) be redrafted in
conformance with the Committee's suggestion as to Section
8o4(a). In addition, clarifying language or comment as to
the application of this subdivision of Sectlon 1203 to a
witness who has testified 1n the action would be helpful, as

previously noted in connection with Section 804(Db).

50, Wh 1le it may be a blt late for draftsmanshilp
comments, the Committee 1s of the view that the format of
Sectlons 1220, et seq. 1s somewhat confusing. The framing
of exceptlons to the hearsay rule 1n terms of a double
negative {"not made inadmissible") makes for difficult
reading, It seems to the Committee that it would be much
better to state the exceptlons directly. This could be
accomplished by the simple statement: "The hearsay rule is

not applleable to.

*#5]1. The Committee opposes the adoption of
Section 1224. This section would eliminate the requirement
that the statement of an agent, partner or employee be
authorized, either expressly or impliedly, in order to be
admissible. The comment to this section states that its
practical scope is quite limited. The Committee agrees with
this comment but points out that the dangers inherent in this
sectlon are such as to warrant opposition to 1t. The
unauthorized statement of an employee or agent with regard
to matters involved in complex business litigatlon may be
and frequently is of a damaglng character, yet 1t may be
based upon faulty knowledge, imperfect observatlon or

inaccurate reporting of the acts or statements of another.
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Once admitted, the party against whom the statements are
admlitted would not even have the recourse of cross-examination
of the declarant. Unauthorized statements really have no

place in litigation unless they fit the testé of trustworthiness

inherent in other exceptions to the hearsay rule.

¥52 . In addition to the foregoing, the Commlttee
polints out that Section 1224(d) is deflclent in that 1t
requires only the matters ih subdivision {a) tc be shown as
s foundation to the admigsion of the statement. At the very
least the matters in subdivision (b) should also be shown.
The Committee notes that Section 1223(c) correctly states
the rule that should be stated in Section 1224(d).

#53, Section 1227 is defielent iIn that 1t does not
1dentlfy the declarant whose statements may be offered.
It 1s believed that this deficleney cannot be corrected In

a single seétion. The Committee suggests the following:

"227. Evidence of a statement by a minor
child 1s not made inadmleslble by the hearsay
rule if offered against the plaintiff in an
action brought under Section 376 of the Code of
Civil Procedure for injury to such minor child.

"1228. Evidence of a statement by the
deceased ls not made inadmissible by the hearsay
rule if offered agalnst the plaintiff in an action
brought under Section 377 of the Code of Clvil

Procedure."

54. In connection with Sectlon 1237(b), the
Committee is of the view that wrltings prepared by some

other person for the purpese of recording the wltness's
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statement at the time 1t was made should be admisslble
under this exception only 1f the statement 1s recorded
verbatim or the witness himself authenticated the accuracy

of the writing at the time it was made.

#55, The Commlttee disapproves Sectlon 1241
inasmuch as 1t applies to many statements, the accuracy
of which‘may be subject to substantlal doubt. The
Committee believes that nc compelling necessity has been
shown for this exceptibn and recommends against its

adoption.

#56, The Committee 1s concerned about the
dreftsmanship of Section 1242. Section 1870(4) of the
Code of Civil Prodedu;e'which presently states this
exception to the hearsay rule refers to the statement of
a2 "dying person" and Sectlon 1242 contains no such
limitation. It 1s suggested that this deficlency can
be cured by inserting the word "immediate" in line 52
on page 59 of Prepint Senate Bill No. 1 between the words
"under a" and "since." The Committee also belleves that
the words commencing with "volunterily” 1ﬁ that iine and
the next two succeedlng ones are unnecessary. Hdw does one
go about proving that such a declaration was made "in good
faith"? Is not the phrase "in the bellef that there was no
hope of his recovery" redundant in vliew of the phrase
"impending death"?

57.° Seetion 1250(b) is approved in principle but
1t 1= believed that the expression of the principle is not
sufficlently clear, The Committee suggests the folléwing

a8 a substitute:’



"This section does not make admissible evidence
which purports to relate a past event or gtatement,
rather than the state of‘mind, emotion or physical

sensation of the declarant."”

#58, The Committee believes that Section 1271
does not sufficlently reflect the holding in the McLean
case quoted at pages 1032 and 1033 of the comment distributed
under date of October 19, 1964. It 1s recommended that the
following language be added to subdivision (b) of Section
1271 in order to remedy this deficlency:

"and was based upon the report of an informant
who had the duty to observe and report the facts
recorded and who had personal knowledge of such

facts."
This same change should be made in Section 1280(b) .

59. The Committee notes that the "not made
admissible" format of the rest of this division 1s mlssing
from Sections 1282 and 1283, presumably because of & desire
40 meke these provislons appiicable to offices and other
places as well as courts. However, it 1s submitted that
1t 1s not the function of the Evidencé Code te establish
what shall be accepted in offices and other places.

60. The Committee notes that Section 1290
includes the words "or affirmation” despite the fact that
Section 165 specifies that the word "oath" includes

- affirmation.

61. The Committee also notes that reading and
comparison of Sections 1291 and 1292 would be facilitated

i1f the format were the same.



62. While it 1s not essential, the Committee
believes that 1t would be desirable to add a section to
Article 9 (Sections 1290 - 1292, inclusive) to make it
clear that the provisions of the Code of Civil Procedure

govern the admissibility of depositions in the same actlon.

DIVISION 11.  WRITINGS

The Committee has no recommendatlions as to changés

in this division &t the present time.
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Memo 64-101 EXHIBIT IT
STATE OF CALIFORNIA
OFFICE OF ILEGISIATIVE COUNSEL

Sacramento, Californis
November 4, 196%

Honorable James A, Cohey
P+ 0. Box 1229
Merced, California

Evidence Code - #7136

Dear Senator Cobey:

We have previously written to you about the
adequacy of the title of 1965 Preprint Semate Bill Mo, 1,
conteining the proposed new Evidence Code. {[letter of
November 2, 1964 stated “Pursuant to your request we have
examined 1965 Preprint Senate Bill Fo. 1 for adequacy of
the title, and ve find the title to be legally adequate."]
We have now, as requested, examined the body of the bill,
and we have only a few commentis, most of which relate to
very minocy matters.

(1) From the background material furnished
to us we understand that the intention is that the
Evidence Code apply only to court proceedings, except
as otherwise provided by statute or rule. We wonder,if
Secticon 300 would not express this intention more clearly.

] (2} Aithough we recognize that there is some
precedent to the conbtrary, it seems to us that Section
12 of the proposed code and Section 152 of the bill should
provide that the code and the rest of the bill shall become

operative on Jamary 1, 1967.

{3} We ean well appreciate the difficulty in
properly dlsposing of the contents of present Section
1963 of the Code of Civil Procedure, but we also note
that the statements that have been allocated to "Maxims
of Jurlsprudence"” (Secs. 35L4-8, Civ. C., as added by
Secs. 10-1lh of the bill), e.g., "Private transactions
are falr and regular," dc not sound to us like maxims of
jurisprudence, or, at any rate, do not seem to be of the



Honorable James A. Cobey - p.2 - #7136

same character as the principles expressed in present
Sections 3510-3543 of the Civil Code.

(k) Page 36, lines 35 and 40. We gather it
vwas felt that $oo many "of's" were undesirable, but we
nevertheless think that a person is convicted of a
crime, not for a crime. Maybe the matter could be
resolved by referring to the "criminal conviction" of the
witness.

Page 54, line 37. There is & typographical
error here: "of" should be "if."

Page 68, lines 34 and 35. The cross-reference
should be to “Article 3 {commencing with Section 1180) of
Chapter 4, Title %4, Part L4, Division 2 of the Civil Code.”

Page 188, line 43. After "will not,”" "be"
should appear in strikeout.

(5) When we set up the bill for introduction,
there will, of course, be a few changes in style. In the
preprint bill, full articles that are repesled by the bill
are set out in strikeout. We assume that this has been
done to aid readere in understanding the proposal, but in
view of Joint Rule 10 we think that this cannot be done
in the bill introduced at the 1965 Regular Session., We
assume that the "analysis" on pages 1 through 15 is not
t0 be in the bill as introduced,

Very truly yours,

George H. Murphy
Chief Deputy Iegisiative Counsel

By
Terry L. Baum
Deputy Leglslative Counsel
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Yamn A1l EYHI=I™ TI1

THE UNIVERSITY OF CHICAGO
CHICAGO + ILLINOIS 60637

THE LAW SCHOOQOL
November 5, 1964

Mr. John H. DeMoully

California Law Revision Commission
Room 30, Crothers Hall

Stanford University

Stanford, California 94305

Dear John:

Your letter of October 26 asks for further suggestions
about the Evidence Code, in light of the comments on the Code
which you send. I shall try to give you some further suggestions,
in the hope they will be helpful. Your judicial notice provisions,
in my opinion, are much in need of further revision. Indeed, I
fear that in their present form they will bring discredit to the
Law Revision Commission.

You have adopted some of the changes I suggested in my
letter of July 2--changes that were in my view absolutely essen-
tial. The fundamental character of the changes you have made is
impressive, One example is that under your old Rule 10, the judge
always had to afford each party reasonable opportunity to present
information before he could take judicial notice of facts; under
the statutory provisions you now propose, the judge never is re-
quired to go to the parties before taking notice of facts. The
change from "always" to '"never'" is a startling one.

I should think that your about face shows that a deeper

study of judicial notice is essential,



Mr. John H. DeMoully
Page Two

Your new draft does not reflect some of the suggestions
I made in my letter of July 2. I shall not now repeat those
suggestions, Most of what is said on pages 3, 4, and 5 of that
letter are fully applicable to your latest draft. What follows
in this letter is an analysis of the changes you have made, that
is, a statément of my reasons for believing that the changes are
badly thought ocut. You now have a combination of the misunder-
standings of the American Law Institute, with a partial and
sometimes inept correction of those misunderstandings by the Law
Revision Commission.

Although sections 455, 456, and 459 all recognize judi-
cial notice of "matters" which are "reasonably subject to dispute,”
it is entirely clear under sections 450, 451, and 452 that "faéts"
may never be noticed except when they are indisputable. Legal
materials apparently may be noticed when they are disputable, but
I can find nothing in the proposed statutory provisions to allow
judicial notice in any circumstance of facts which are disputable.
Anotheir major featﬁre of what you propose is that participation
of parties is provided for only before notice is taken, never
after notice is taken.

Your‘system won't work. Judges cannot comply with it.
Judges will be forced to violate it, and judges will violate it.
The result will be much procedural injustice that does not now
éxist. The total impact of the judicial notice provisions will

be exceedingly harmful.




Mr. John H. DeMoully
Page Three

I cannot now take the time to demonstrate this fully,
but I shall state my main reasons for the conclusions I have
Just stated.

1. The statutory provigsions you propose limit judicial

notice of facts to indisputable facts. The practical needs of

the administration of justice call for judicial notice of dispu-

table facts, with proper opportunity for parties to challenge

disputable facts after they have heen noticed.

Whether a judge is finding facts, applying law, exercis-
ing discretion, forﬁulating law, or performing administrative
tasks in the operation of his court, he is constantly exercising
what we call "judgment." Judgment is based upon experience and-
observation, Experience and observation are compounds which are
partly factual. And the portion of these compounds that is
factual is by no means always indisputable, even when the ex-
perience and obserﬁation is that of the strongest and wisest
Judge.

For instance, the process of fact-finding calls for use
of experience, one ingredient of which is knowledge of facts
which are often highly disputable. The judge does not believe é
witness because his general knowledge based upon his past ex-
perience tells him that the facts just can't be that way. No one
can appraise testimony without using a background of experience
about human nature, about activities of people, about business
practices, about customs and attitudes--and much of this back-

ground is made up of impressions which are imperfect and disputable.




Mr. John H. DeMoully
Page Four

Discerning judges often point out what I have just said.
See, for instance, an outstanding opinion which has been much
acclaimed, McCarthy, 194 Wis. 198 (1927): ™A farmer sitting on
a jury would not be bound by opinion evidence relating to farming
which he knew or believed to be untrue. Neither wouid a pharma-
cist or mechanic or physician." A fact finder, whether judge or

juror, must use his experience and his background of knowledge of

facts when he appraises testimony. The only way a farmer, Pharma-

~cist, mechanic or physician can appraise testimony is on the basis
of his experience and observation. BSince the witness testifies
on one side and the fact-finder is free to disbelieve him, the
‘facts that are under appraisal have to be classified as disputable.
But this does not mevent the ordinary fact-finder from disbeliev-
iﬁg the testimony on the hasis of background information which is
judicially noticed. |

Thayer had profound understanding of judicial notice when
he wrote: "In conducting a process of judicial reasoning, as of
other reasoning, not a step can be taken without assuming something
which has not been proved."

Unless your proposed statutory provisions reflect the
thought that Thayer expresses, they will be fundamentally unsound,
in my opinion. - |

2, Your statutory provisions never allow a judge to go

ahead and assume facts which seem to him probably true; subject to

challenge by the parties of the noticed facts after notice has been
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taken., Yet this is now the universal system in practice, and it

is the only system that will work,.

Thayer, Wigmore, Greenleaf, the federal courté, and the
almost unanimous state courts are all against you.

Almost one hundred per cent of all state and federal
judges now in fact conform to the wise and profound.statement of
Thayer: “Practical convenience and good sense demand an increase
. rather than a lessening of the number of instaﬁces in which courts
shorten trials, by making prima facie assumptions, not likely, on
the one hand, to be successfully denied, and, on the ofher, if
they be denied, admitting readily of verification or disproof. .
Taking judicial notice does not import that the matter is indispu-
table. . . . In very many cases,‘then, taking judicial notice of
fact is merely presuming it, i.e., assuming it until there shall
be reason to think otherwise." Thayer, A Preliminary Treatise on
Evidence 300, 308-309 (1898). |

You ‘will find that California law is basically in agree-
ment with Thayer, even though you will also find many statements
in California opinions to the effeet that only indispﬁtable facts
may be noticed. The law is what the judges do, not ﬁhat they say,
and in this sense the California law is with Thayer.

' Wigmore had essentialiy the same understanding as Thayer--
a very deep understanding. This is shown by his position, strbngly
held, that noticed’facts are challengeable after notice 1s .taken.

Greenleaf took the same view as Thayer and Wigmore.
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. The Supreme Court of the United States cited and relied
upon both Wigmore andg Greenleaf in holding that noticed facts
may be challenged, in Ohio Bell, 301 U.S. 292 (1937).

The case law of the state courts is almost unanimously
in agreement with Thayer, Wigmore, Greenleaf, and the federal
courts, in allowing challenge of noticed facts after notice has
been taken, I ha#e-recently made a full analysis of staté case
law, in an article which was scheduledrfor public#tion in early
Octoberf I can arrange to send you a copy if you are interested.
The conclusion is that Arizona stands alone as the cne state
whose 1aw denies opportunity to challenge noticed facts after
the facts have been noticed.

When you have against your position the federal courts,
the almost unanimous state courts, Thayer, Wigmore, and Gréenleaf,
surely you have reason for hesitation. What you are doing basi-
cally is fejecting the almost universal pPractice in favor of the
misunderstandings of Morgan; it is true that Morgan spoke for the
American Law Institute and that the National Conference of Com-
missioners on Uniform State Laws adopted what the Institute
advanced. But the more significant fact is the overwhelming
rejection of both the Model Code and the Uniform Rules of Evidence,
Despite the prestige of those organizations and their usual success
in winning state legislatures, they have won only one state legis-
laturé on the subject of evidence during more than twenty years

of trying.
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3. Your comment on section 450 contradicts section

450. Since section 450 is unambiguous and entirely clear, the

usual principles of statutory interpretation require that the

comment he disregarded.

Of the five paragraphs of comment on § 450, the last
fhree paragraphs relate entirely to other sections and‘not at
all to § 450. Therefore, my discussion of the comment will be
limited to the first two‘paragraphs, the only ones that should
appear under § 450. | |

The comment does not have the effect merely of explain-
ing § 450; the comment directly contradicts § 450. The section
provides, in full: "“Judicial notice may not be taken of any
matter unless authorized or required by statute.” That seems
to me entirely clean and clear, But the comment on § 450 says-
the opposite in the first sentence of the second paragraphE
"Section 450 should not be thought to prevent courts fromrcon-
sidering whatever materials are appropriate in construing statutes,
determining constitutional issues, and formulating rules of law."
The words "ﬁhatever materials are appropriate™ include diéputabie
factual materials, as the citation of Perez v, Sharp'shows.

The statutory provision says judicial notice may not be
taken unless authorized by statute. The comment says judicial
notice may be taken even though not authorized by statute.

The statutory provision says judicial notice may not be
taken of disputable facts. The commént says judicial noticé may

be taken of disputable factis,




Fa

o

Mr, John H. DeMoully
Page Eight

You can't explain away the contradiction by saying that
when facts are used only for such a purpose as what the comment
calls "formulating rules of law" something other than judicial
noticé is involved. The reason you can't take that position is
that § 451 says that law is the subject of judicial notice, in-
cluding statutes and case law. Under prevailing usage, it would
be possible to say that judicial notice has to do only with facts,
not with law, and if that usage were followed, you might Justify |

the comment on § 450 by saying that it deals with law instead of

- facts and that therefore judicial notice is not involved. But

when § 451 rejects that prevailing usage and provides for Jjudicial
notice of law, I sece ﬁo plausible_way to argue that the comment on

§ 450 does not contradict § 450. |

My Surmise is that a court would be forced to follpw the

clear and unequivocal language of § 450, and that the direct con-
tradiction in the comment would have to be ignored. The established
principle is a clear one that a court will not resort to legisla-
tive history to upset clear and unequivpcal statutory words., Yet

in this instance, the intent may be what is stated in the cﬁnment,"

rather than what is said in the statutory provision. At all events,

"I think I am forced to‘say, but wholly without disrespect, that the

drafting is atrocious.

4, The comment contradicts the comment.

The first sentence of the comment says that § 450 provides

that judicial notice may not be taken unless authorized by statute.
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Mr. John H. DeMoully
Page Nine

The first sentence of the second paragraph of the comment says
that judicial notice may be taken without authorization by
statute.

When the comment contradicts itself, a court would have
all‘the more reason to ignore the comment. |

Yet I recognize that the real legislative intent might
be embodied in the second paragraph of fhe comment. Therefore,
I shall_discuss what will happen if the second paragraph of the
CDmment_is denied effect, and fhen I shall discuss what will

happen if the second paragraph of the comment is given'full effect.

5. If the second paragraph of the comment on section 450

is denied effect, the result will be disastrous, because judges

- will be forbidden. to inform themselves by reading extra-record

social science materials and other such materials.

Judges who are trying to do some social engineering
should be encouraged to'enlighten themselves by general réading,
even when they are ﬁondering fherproblems of particular cases.
They should not be subjected to a sfstem of enforced ignorance.
They should go'on doing what they do now: whenever they have

the time and the inclination they should resort to social science

" literature. Nearly all that literature is based upon disputable

facts. Yet the best Judges resort to it, for they need to know

the facts about the society in order to try to meet the legal
needs of the society. If the literal words of § 450 are followed,

the Brandeis brief will be forbidden. Judicial research outside




Mr. John H. DeMoully
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the law books will be forbidden. Of the Supreme Court of the
United States, Mr. Justice Brennan said in the New York Times
Magazine of October 6, 1963: '"The writing of an opinion aiways
takes weeks and sometimes months, The most painstaking research
and care are involved. Research, of course, concentrates on
relevant 1ega1'materials-ﬁprecedents particularly. -But Supreme
Court cases often require some familiarity with history, economics,
the social and other sciences, and authorities in these areas, too,
are consulted when necessary." Section 450 according to its plain
terms will forbid Caiifornia judges to inform themselves in the'
manner in which Mr. Justice Brennan says the justices of the
Supreme Court of the United States inform themselves,

6. If the second paragraph of the comment on section 450

is given full effect the result will still be disastrous, because

legislative facts must be used not only for formulating 1aw but

also for finding facts and for exercising discretion.

The second paragraph of the comment allows use of extra-
record facts, even if controversial, for purposes of formulating
~rules of law, but it does not allow judicial notice of controver- -
sial facts for.any other purpose. The comment seems to me
jrrational in allowing judicial resort to social and economic
facts for tﬁe one purpose but not for any ether purpose.

Let me gire an example: A eewly appointed trial judge
is confrented'with his first task of sentencihg a criminal de-

fendant. He gets out the relevant literature and informs himself,
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and some of the facts he reads about sentencing are inevitably
disputable; indeed, he reads conflicting accounts of experience
concerning sentencing. Under the comment, this conscientious
Jjudge will have violated your sfatutory law. Is that what you
want?

Another judge has had decades of experience concerning
crimiﬁal insanity. He knows whag the controversial iss=sues bf fact
are and he knows his own position on them, because of his long ex-
perience. He has a case in which experts testify on both sides of
some of-the controvers;al issues, He appraises their testimdny'by
drawing deeply upon his experience. The facts; of'course, arelnot
only disputable but they are diébuted in the very case., Under your
Acomment, this judge, to the extgnt that he follows his own knowledgé
as to how best to resolve the controversial factual issues, will be |
'violatingryour statutory law, Is that what you want?

A third judge is confronted with preparation of an equity
decree on a complicated business problem, and he wants to inform
himself 6f relevant social and economic facts. He reads what he
can find, including business facts about a particular city. Not
all that he reads can be called indisputable. Under your comment,
this judgé will be violating your statutory law. Is that what you
. want? | 7

Illustrations could be multiplied to show that judges must
use legislative fécts-for many purposes in addition to férmﬁlatibn

of law. BSuch a thing as judicial policy exists and is often wvital.
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Formulating policy is every bit as important as formulating law
and is every bit as much in need of guidance through understand-
ing of legisiative facts.

| Assuming that your comment will be the law to thergxtent
that it confradicts the statutory provision on which itncommenté,
it is substantively unsound. Judges shouid be allowed to make use
of disputable legislative facts for all purposes--finding facts,
formulating law, exercising discretion, making judicial policy,‘

using judgment, administering their courts.

Conclusions. Section 450 should not be contradicted by
the cbmment on that section. The only way to cure 450 is by pro-

viding in the section itself, not in the comment, that judicial

. notice may be taken of legislative facts for all purposes, nét

merely for‘formulating law but also for appraising_evidence, for
exercising discrétion,‘and for determining policy.

You can't have a successful system of judicial notice
unless you give judges freedom to think in a natural_way; which
heans using their imperfect impressions of social and économic
facts, using their experience even when_it is partly factual,
using what they find when they read the literature of social
science, |

You can't have a successful system of judicial notice
if the facts to be noticed are limited to indisputable facts;
Useful facts too often come in compounds which are dnly partly

factual and which mix together disputable and indisputable facts.
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You can't have a successful system of judicial notice
if the only party participation in determining what facts are
to be noticed comes before any facts are noticed. The only
practical system is to allow judges to notice what they think
should be noticéd; but to give parties a chance to challenge
any noticed facts that may be disputable. On this proposition
Thayer, Wigmore, Greenleaf, the‘unanimous Supreme Court of the
United States, éll the state case law except that of one staté,
and a California statute are all in agreement; your‘propbsgd
Code runs counter to all these authoritiés. Your proposed Code
runs counter to the system that all judges ofrthe Anglo—American
'syétem now use. | - |

The system you propose won't work,

Affirmatively, I especially'récommend (i) allowing judi-
| cial notice of legislative facts for all purposes, and (2) allowing

noticed Ffacts to be challenged whenever they are disputable. -

Sincerely yours, -

/ . E ? : ~—
yov ’ - :; a C{“L{/ %Mﬁ
§E ——y __,»9 - .

EKenneth Culp Davis

KCD/fs
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© An act to establish an Evidence Code, thereby consolidating
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and revising the law relating to evidence; amending vari-
ous sections of the Business and Professions Code, Civil

Code, Code of Cwil Procedure, Corporations Code, Govern-

ment Code, Health and Safety Code, Penal Code, and Pub-
lic Utilities Code {0 make them consistent therewith; adding
Sections 164.5, 3544, 3545, 3546, 3547, ond 3548 io the Civdl
Code; adding Bection 1908.5 to the Code of Civil Procedure;
and repealing legislotion inconsistent therewith.

The people of the State of California do enact as follows:
SzorioN 1. The Evidence Code is enacted, to read:
EVIDENCE CODE

DIVISION 1. PRELIMINARY PROVISIONS AND
CONSTRUCTION

1. This code shall be known as the Evidence Code.

2. The rule of the common law, that statutes in derogation
thereof are to be strictly construed, has no application to this
code, This code establishes the law of thiz State respecting the
subject to which it relates, and its provisions are to be liber-
ally construed with a view to effect its objects and to pro-
mote justice,

3. I any provision or clause of this code or application
thereof to any person or circumstances is held invaelid, such
invalidity shall not affect other provisions or applications of
the eode which can be given effect without the invalid provi-

PE
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sion or application, and to this end the provisions of this code
are declared to be severable. -

4. Tnless the provision or eontext otherwise requires, these
preliminary provisions and rules of construction ghall govern
the construction of this code.

5. Division, chapter, article, and section headings do not

in any manner affect the scope, meaning, or intent of the pro-

visions of this code.

6. Whenever any reference is made to any portion of this
code or of any other statute, such reference shall apply to all
amendments and additions heretofore or hereafter made.

7. Unless otherwise expressly stated:

{a) “*Division’’ means a division of this code. -

{b) **Chapter’’ means a chapter of the division in which
that term oceurs.

(e) ‘“Article’’ means an article of the chapter in which that
term occurs. '

{(d) “‘Bection’’ means & section of this code.

(e) ‘‘Subdivision’’ means a snbdivision of the section in
which that term oeenrs.

{f) ““Paragraph’’ means & paragraph of the subdivision in
which that term oceurs.

8. The present tense includes the past and future tenses;
and the future, the present.

9. The masculine gender includes the feminine and neuter.

10. The singular number includes the plural; and the plu-
ral, the gingular. .

11, *“Shall’’ is mandatory and ‘‘may’’ is permissive.

12. This code shall become effective on January 1, 1967,

and shall govern proceedings in actions brought on or after
that date and also further proceedings in actions pending on
that date. The provisions of Division 8 (commencing with See-
tion 200) relating to privileges shall govern any claim of priv-
ilege made after December 31, 1966, :

DIVISION 2. WORDS AND PHRASES DEFINED

100, TUnless the provision or context otherwise requires,
these definitions govern the construction of this eode.

105. *‘Action’’ includes & civil action and a eriminal action,

110. ‘*Burden of producing evidence’’ means the obligation
of a party to introduce evidence sifficiept to avoid a ruling
against him on the issue. .

115. ‘*Burden of proof’’ means the obligation of a party to
meet the requirement of a rule of law that he raise a reason-
able doubt concerning the existence or nonexistence of a fact
or that he establish the existence ‘or nonexistence of a fast by
a preponderance of the evidence, by clear and convineing
proof, or by proof beyond a reasonable doubt.

Except a8 otherwise provided by law, the burden of proof
requires proof by a preponderance of the evidence.
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120. ““Civil action’’ ineludes

AR
MBMRNPER 5] actions and proceedings other than & criminal
action.

125. ‘‘Conduet’’ includes all active and passive behavior,
both verbal and nonverbal.

130. ‘‘Criminal action’’ ineludes eriminal proceedings.

135. ““Declarant’’ is 4 person who makes a statement,

140. ‘“*Evidence’’ means testimony, writings, material ob-
jeets, or other things presented to the senses that are offered
to prove the existence or nonexistence of a fact,

145, *“The hearing’’ means the hearing at which a question
under this code arises, and not some earlier or later hearing.

150. ‘‘Hearsay evidence’’ is defined in Section 1200.

160. “Law’’ includes constitutional, statutory, and de-
cisional law. .

165. ““0Oath’’ includes afirmation.

170, “‘Perceive’’ means to acquire knowledge through onea’s
BENses,

175. ““Person’ includes & natural person, ﬁrm assoclatlo
organization, partnership, business trust, e corporatmn N ﬂ"m?
180. ‘‘Personal property’’ includes money, goods, ttels
things in action, and evidences of debt.
185. “Property” includes both real and personal property.

100, "Proof" 17 the estaklinlzeqt by evidenen of o raqulsite desree
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36 220, ‘‘Btate’’ means the State of California, unless applied
37 - to the different parts of the United States. In the latter case,
38 it includes any state, digtriet, commonwealth, territory, or

39 insular possession of the United Statel /—@\
40 225, “‘Statement’’ means (a) a verbal expressionsor (b)
41 nonverbal conduct of a person intended by him as a substl-

49 tute for a verbsl expression.

' 43  230. “‘Statute’’ includes a provision of the Oonstltutmn
\ 44 235. ‘Trier of fact” a) the Jury and (b) the cour
i5 when i} is trying an issue of fact other than one relating to

46 the admissibility of evidence,

AT 240. (a) Except as otherwise provided in subdivision (b},
48 ‘‘unavailable as a witness’’ means that the declarant is:

49 (1) Exempted or precluded on the ground of privilege from
50 testifying concerning the matter to which his statement is
51 relevant;

52 (2) D:squallﬂed from testifying to the matter;

2—8—1 ‘
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1 (3) Dead or unsable to attend or to testify at the hearing be-

2 cauose of then existing physical or mental illness or infirmity;

3 {(4) Absent from the hearmg and the court is unable to

4 compel his attendance by its process; or

b (6) Absent from the hearing and the proponent of his state-

6 ment has exercised reasomable diligence but has been nnable

7 to proeure his attendance by the eourt’s process,

8 {(b) A declarant is not unavailable as a witness if the ex-

9 emption, preclusion, disqualification, death, inability, or ab-
10 sence of the declarant was brought about by the procurement
11 or wrongdoing of the proponent of his statement for the pur-
12 pose of preventing the declarant from attending or testifying.
13 245, ‘‘Verbal’’ includes both oral and written words.
14 250. '“Writing’' means handwriting, typewriting, printing,
15 photostating, photographing, and every other means of re-
16 cording upon any tangible thing any form of communication
17 or representation, including letters, words, pietures, sounds,
18 or symbols, or combinations thereof. .

19
- 20 DIVISION 3. GENERAL PROVISIONS
21
22 CHarrER 1. APPLICABILITY OF CODE
23
24 300. Except as otherwise provided by statute, this code ap- sh
25 plies in every action before the Supreme Court rict conrt

26 of appeal, superior court, municipal eourt, or justice court, in-
27 ecluding proceedings conduected by a referee, court commis-
28 sioner, or similar efficer, but does not apply in grand jury
29 proceedings.

.30
31 . CHAPTER 2. PROVINCE or
32

33 310. All questions of law (including but not limited to
34 questions concerning the construction of statutes and other
3b writings, the admissibility of evidence, and other rules of evi-
dence) are to be decided by the etermination of 188Tes
37 of fact relmunary to the admission of evidence are to be
: ed by 1hHe as provided in Article 2 (commencing
with 8setion 400 of Chapter 4.
811. (a) Determination of the law of a foreign i
a foreign is & question
cf law to be determined in the manner provided in Division 4
. 43 {commencing with Seetion 450).
44 {b) If such law is applicable and the court is unable to
45 determine it, the court may, as the ends of justice reqmire,
46 either:
47 (1) Apply the law of this State if the court can do so con-
48 sustently with the Constitution of the United Btates and the
49 Constitution of thiy State; or
50 (2) Dismiss the action without prejudice or, in the case of
51 @& reviewing court, remand the case to the trial court with di-
59 rections to dmnnss the action without prejudice.
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When evidence is admissible as to one party or for

2 ome purpose and is inadmissible as to another party or for
3 another purpose, the i est B
4 denee to its proper scope and instruet the jury accordingly.

@ 3 @570 Where part of an act, declaration, econversation, or
6 writing is given in evidence by one party, the whole on the

7 same subject may be inquired into by an adverse party; when

8 & letter is read, the answer may be given; and when a detached

9 act, declaration, conversation, or writing is given in evidence,

10 any other act, declaration, conversation, or writing which is

11 necessary to make it understood may also be given in evidence.

12

13 Article 2. Preliminary Determinations on Admissibility
14 of Evidence

15

16  400. As used in this article, ‘‘preliminary fact'’ mesns &
17 fact upon the existence or nonexistence of which depends the
18 admissibility or inedmissibility of evidence, The phrase “‘the
19 admissibility or inadmissibility of evidence'' includes the
20 qualification or disqualification of & person to be & witness and
21 the existence or nonexistence of a privilege.

22 401. As used in this article, “proffered evidenee’’ means
23 evidence, the admissibility or inadmissibility of which is de-
24 %)ehdent upon the existence or nonexistence of a preliminary
25 faet. ; .

95 402, (a) When the existence of a preliminary fact is dis-
27 puted, its existence or nonexistence shall be determined as pro-
28 vided ig this artiele.

] (b) TheM may hear and determine the guestion of the

30 admissibility of evidence out of the presence or hearing of the
ury: kot i & criminal action, USRS

) the ghell hear and determine the ques-

33 tion of the admissibility of & confession or admission of the

84 defendant out of the presence and hearing of the jury.

35 {e)} In determining the existence of a preliminary fact under .

3¢ Section 404 or 405, exclusionary rules of evidence do not ap-

37 ply except for Bection 352 and the rules of privilege.

38 {d) A ruling on the admissibility of evidence implies what-

30 ever finding of faet is prerequisite thereto; & separate or -

40 formal finding is unnecessary unless required by statute.

41 403. {a) The proponent of the proffered evidence has the

42 burden of producing evidence as to the existence of the pre-

@ 43 liminary fact, and the proffered evidence is inadmissible unless
4 t

he finds that there is evidence sufficient to sustain a :
45 finding of the existence of the preliminary factfwhen:
48 (1) The relevance of the proffered evidence dbpends on the

47 existence of the preliminary faet;

48 (2) The preliminary fact is the personal knowledge of a
49 witness coneerning the subject matter of his testimony;

50 {3) The preliminary fact is the authenticity of a writing; or -
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1 (4) The proffered evidence is of a statement or other con-
2 duct of a particular person and the preliminary faet is whether

that person made the statement or so conducted himself, '
4 (b) Subject to Section 702, the fiay admit condition-
5 ally the proffered evidence under this stction, subject to evi-
8 dence of the preliminary fact being supplied later in the
cour ¢ of the trial.

{e

gectio

admits _the proffered evidence under this

Sy
10 1 an, and on request shall, instruct the jury .
: I ermineX the preliminary factfind to disregard tewd' .

the proffered evidence unless the jury finds

that the prelimi-

14 (2) $B8 Shall instruct the jury to disregard the proffered
15 evidence if @Sabsequently determines that & jury 2ould not T —"
16 reasonably find that the preliminary fact exists. .
17 404, Whenever the proffered evidence is claimed to be
18 privileged under Section 940, the person claiming the privilege
19 has the burden of showing that the proffered evidence might
90 tend to ineriminate him ; and the proffered evidence is inadmis.
21 sible unless it clearly appears to the hat the proffered
29 evidence ecannot possibly have a tendeney to ineriminate the
93 person claiming the privilege. b
24 405. With respect to preliminary faet determinations not
95 governed by Section 403 or 404 :
26 (a) When the existenee of a preliminary faet is disputed,
97 the eourt shall indicate which party has the burden of produe-
98 ing evidence and the burden of proof on the issue as implied
29 by the rule of law under which the question arises, The court
g0 shall determine the existence or nonexistence of the prelimi-
91 nary fact and shall admit or exclude the proffered evidence
82 as required by the rule of law under which the question arises.
83 {(b) If & preliminary fact is also & fact in issue in the action:
34 (1) The jury shall not be informed of the court’s determina-
tion Bs to the existence or nonexistence of the preliminary fact. :
36 (2) If the proffered evidence is admitted, the jury shall not
be instructed to disregard the evidence if its determination of
28 the fact differs from the court’s determination of the pre-
g9 liminary faet.
40 406. This article does not limit the right of a party to in-
41 troduce before the trier of fact evidence relevant to weight
49 or credibility. :
43
44 CHAPTER 5. WEIGHT OF EVIDENCE GENERALLY :
46 : ‘ ?
46 410. As used in this chapter, ‘‘direet evidence’’ means evi-
47 dence that directly proves a fact, without an inference or pre-
sumption, and which in itself, if true, conclusively establishes
40 that fact.
50 411. Execept where additional evidence is required by stat-
51 ute, the direet evidence of one witness who is entitled to full
53 credit is suffieient for proof of any fact.

v p— = b+ - R
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the avidence offered ghould he wioved *.-rith distrust.
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113, In determining what inforences to drew from tho evidence or facts

in “he case against e party, the trler of fect may cons ider, zmong other thines,

the porty's Pailure to explaln or to deny by his tzotimony such evidence or

foets in the case againgt him, or Lis wilful suppression of evidence relaoting

*horeto, if suek Pe the case,

DIVISION 4. JUDICIAL NOTICE -

450. Judicial notice may not be taken of any metter un-

less authorized or required by statute,
451, ' Judicial notice shall be taken of :
{(a) The decisionsal, constitutional, and public statutory law

of the United States and of every, state of the United Btatesq—

{b) Any matter made a subject of judicial notice by Section
11383, 11384, or 18576 of the Government Code or by Section
807 of Title 44 of the United States Code. .

(e} Rules of practice and procedure for the ecourts of this
State adopted by the Judieial Couneil,

(d) Rules of pleading, practice, and pmcedura prescnbed'

by the United.States Bupreme Court, such as the Rules of the
United States Supreme Court, the Federal Rules of Civil Pro-
cedure, the Federal Rules of Criminal Procedure, the Admir-
alty Rules, the Rules of the Court of Claims, the Rules of the

Customs Court, and the General Orders and Forms in Bank-
- ruptey. ’

{e) The true slgmﬁcatmn of all English words and phrases
and of all legal expressions.

(£) Facts and propositions of generalized knowledge that
are s¢ universally known that they cannot reasonably be the
subject of dispute,

452. Judieisl notice may be taken of the following matters
to the extent that they are not embraced within Seetion 461:

(a) Resolntions and private acts of the Congress of the
United States and of the legislature of any state of the United
States.

(b) Regulations and legislative enactments issued by or

under the authority of the United States or any publie entity,

{e) Offlcial acts of the legislative, executive, and judicia
departments of the United States and of any state of the
United Btates
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(1) Wecords of (1) any court of this State or {2} any court
of revord of the United States or of any state of the United
States. ’

(e} Rules of court of (1) any court of this State or (2) any
(ﬁnu‘t of regord of the TUnited ‘States or of any state Of‘the

nited States. nolienas . -

() The law of foreipm amampes 2111
-

(1) Specifie facts and propositions that are of sneh common
knowledge within the territorial jurisdiction of the court that
thoy ranmnot reasonably be the subject of dispute.

{h) Bpeeific facts and propositions that are not reasonably
sthjeet fo dispute and are capable of immediaie and aceurate
determinatinon by rvesort to sources of reasonably indisputable
HER S TN T

I Lhaldieial notive shall be falen of any malter specified
e Seele 452 g party regquesds i aml

Gy Gives el adverse party suflicient notive of 1lee renquest,
theough 1he pleadings or otherwise, 1o enable such adverse
parrdy 1o prepare to meet the renqnest.; and

thy Furnishes the court with snfficient imfermation to en-
abibe il to dake judieial notice of the matter.

151, In determining the propricty of taking judicial notice
ol @ imadier, or the tenor thereof :

tat Any sourer of pertinent information, meluding the ad-
viee of persons learned in the subject matter, may be eonsulted
o nsedl, whether or not furnished by a party.

¢bi Fxelnsinnary rules of evidenee do not apply except for
Section 352 and the rules of privilege.

5. With respect to any matter specified in Section 452
that is reasonably snbject to dispute and of substantial con-

sequiviee to the determination of the action: |
in) Before judieial notice of such matter may be taken, the,.ﬁ.Buhx.

ol ~hall afford each party reasonable opportunity to presente.
Ml information relevant to (1) the propriety of taking ju-
Jirial notice of the matter and (2) the tenor of the matter to
he noticed.

(bt If theagle resorts to any source of information not
reccived in open court, including the advice of persons learned
in the subject matter, such information and its source shall be
made a part of the record in the action and the j a
atford each party reasonable opportunity to meet sneh informa-
tion before judicial notice of the matter may be taken.

458, ol shall at the earliest practicable time indi-
pate for the reeord the matter which is judieially noticed and
1he tenor thereof if the matter judicially noticed:

{a) Ts a matter that is reasonably subject to dispute and of
subsiantial conserucnee to the determination of the setion;
andl

(b) Is not a matter specified in subdivisions {a) or (e) of
Section 451. ]
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1 437, If the court denies & request to take judieinl notice of
2 any matter, the court shall at the earliest practicable time so
3  advise the partics and dicate for the record thiat il has dinicd
4 the request.
5 458. 1If a matter judicially noticed is a matter which would
6 otherwisc have been for determination by the jury, the
7 may, and upon request shall, instruct the jury to aceepl as a
g fuct the matter so noticed.
9 159, 4R The tailere or refusal of the I ks Ju-
10 dicial notice of 4 matter, or 1o instrnet the jury witlt respect
11. ¢ matter, does not preclnde t freon talie podieial

12 notiee of the matter in '
13 (b The reviewing court shall take judicial nolwe of (1)
13wl aifer properly noticed by theipmies

T
Couny

hal Lthe was reguired to notice under Seetion 51 or
16 473, The reviewing court may take Judienll netice ol any
17  watber specified in Section 452, The roviewing courl may ke
18 Jwlivial netice of u matter in a4 tenor dilferent fram 1t
19 holleed by the

20 (® In determining the propriety of taking judicial notice
21 of « matier, or_the tenor thereof, the reviewing court bas the
95 SC power ax the, under Scetion 434

93 (@) When taking judieial notice wnder this section of u

a4 maller specified in Section 452 that is reasenably subject (o
a5 dispute and of substintial consequence to the determination of
9g the action, the jamlgyeels reviewing eourt shall comply will
a7 the provisivns of subdivision {a} of Section 455 il the maltee
ag  wias not theretofore judicially noticed in the astivn.

20 (@) In determining the propricty of taking Judieiul notice
30 of & matier specified in Section 452 that is reasonably subject
31 to dispute and of substantial consequenee to the determination
32 of the aetion, or the tenor thereof, if the reviewing court re-
33 sorts to any source of information not received in open eourt
34 or uot included in the record of the action, including the
35 advice of persons learned in the subject matter, the reviewing
36 courl shall afford each party reasonable opportunity to meet
g7 snch information before judicial notice of the matter may be
38 taken.

acm coclure, dpracfaid.

and (21 each m.llh r e Flla u!umg:«po,
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DIVICION 5. EURDI OF PRCCF, BURDII! O TRODUCING

EVIDIICT, AND FRESUMPTICNC
CHAPTZ: 1. EURDEN CF 20T

Lrticle 1, Generzl
707, Eneept as otherwise provided by law, o —oriss Ras the burden of
e o5 to eash faet the orintence or aonexistence of wikiel is essential to
thn eloim for relief or defense “ho” he ic assertin-~.
TO1,  Tmanfar oo oangy otatirke s ~Teept Sectionf.’?."._. o~~fionms the baden

of prenf Fm oo erirminal action, stell giatute is siblaet 4~ Teongl Code Seetion 10040,

B k- The Mn all proper occasions shall instruct the "\
@ 6 jury as to which party bears the burden of proof on each issue
7 and as to whether that burden requires that a party raise a : @

8 reasonable doubt concerning the existence or nonexistence of
9 a faet or that he establish the existence or nonexistence of a
10 faect by a preponderance of the evidence, by clear and convine-
11 ing proof, or by proof beyond a reasonable doubt.

29 Article 2. Burden of Proof on Specific Tssues

30
dos 31 520. The party claiming that a person is guilty of crime or
: g, has the burden of proof on that issue.
33 521. The party claiming that a person did not exercise a
34 requisite degree of care has the burden of proof on that issue. .
35 522. The party claiming that any person, ineluding him.

36 self, is or was insane has the burden of proof on that issue,
CEAPTZDR 2. DUNDD OF PRODUCING T7IDCINCT
SR0. The burden of producing ovidence os to o ~ortictler fact ir
I-772a1y on the party with the burden of proof. Thoreafies, the hurden of
oo reing evidenes a3 to a particilar fact is on tlin ~ovtr 1tho would suffer g

T~A%rs 2mainst him on that faet “n the cbsence of “rrthor evidence.

gg CHAPTER 3, PRESUMPTIONS
40 Article 1. General
41 '

42  600. Bubject to Section 607, a presumption is an ASRUEID-
43 tion of fact that the law requires to be made when another
44 fact or group of facts is found or otherwise established in
45 the action. A presumption is not evidence.

46 601. A presumption is either conclusive or rebuttable.
47- Every rebuttable presumption is either (a) a presumption
48 - affecting the burden of producing evidence or {(b) a presump-
49 tion affecting the burden of proof.

58 602, A statute providing that a fact or group of facts is
-§1 'prima facie evidence of another fast establishes s rebuitahle
$2 Ppresumption, :
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603. A presumption affecting the burden of producing evi-
dence is a presumption established to implement no publie
policy other than to faeilitate the determination of the par-
ticular action in which the presumption is applied.

604. Subject to Section 607, the effect of a presumption
affecting the burden of producing evidence is-to require the
trier of fact to assume the existence of the presumed fact un-
less and until evidenece is introduced which would support a
finding of its nonexistence, in which case the trier of faect shall
determine the existence or nonexistence of the presumed fact
from the evidence and without regard to the presumption.

605. A presumption affecting the burden of proof is a pre-
sumption established to implement some public policy other
than to facilitate the determination of the particular action in
which the presumption is applied, such as the policy in favor
of ihe legitimacy of children, the validity of marriage, the
stability of titles to property, or the security of those who
entrust themselves or their property to the administration of
others.

606. Subject to Section 607, the effect of a presumption
affecting the burden of proof is to impose upon the party
against whom it operates the burden of proof as to the non-
existence of the presumed fact.

607. When a rebuttable presumption operates in & criminal
action to establish an element of the crime with which the
defendant is charged, neither the burden of producing evi-
dence nor the burden of proof is imposed upon the defendant;
but, if the trier of fact finds that the facts that give rise to
the presumption have been proved beyond a reasonable dombt,
the trier of fact may but is not required to find that the
presumed fact has also been proved beyond a reasonable doubt.

60B. A matter listed in former Section 1963 of the Code
of Civil Procedure, a8 set out in Seetion 1 of Chapter 860 of
the Statutes of 1955, is not a presumption unless declared to
be a presumption by statute. Nathing in this section shall be
construed to prevent the drawing of any inference that may
be appropriate in any case to which a provision of former
Section 1963 would have applied.

Article 2. Conclusive Presumptions

620. The presumptions established by this article{and all
other presumptions declared by law to be conclusive,are con-
clusive presumptions,

821, Notwithstanding any other provision of law, the issue
of a wife cohabiting with her husband, who is mot impotent,
is conclusively presumed to be legitimate,

622, The facts recited in a written instrument are conclu-
sively presumed to be true as between the parties thereio; but
this rule does not apply to the recital of a consideration.
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623. Whenever a party has, by his own statement or con-
duct, intentionally and deliberately led another to believe a
particular thing true and to aet upon such belief, he is not, in
any litization arising out of such statement or conduct, per-
mitted to contradiet it.

624. A tenant is not permitted to deny the title of his
landlord at the time of the commencement of the relation,

Article 3. Presumptions Affecting the Burden
of Produeing Evidence

630. The presumptions established by this articleland all
other_rebnttahle presnmptions established by law that e
Seetion 6034are presumptions affecting the

burden of producing evidence.

631. Money delivered by one to snother is presumed to
have been due to the latter.

632. A thing delivered by one to another is presumed to
have belonged to the latter.

633. An obligation delivered up to the debtor is presumed
to have been paid.

634. A person in possession of an order on himself for the
payment of money, or delivery of a thing, is presumed to have
paid the money or delivered the thing accordingly.

635. An obligation possessed by the creditor is presnmed
not to have been paid.

636. The payment of earlier rent or installments iz pre-
sumed from a receipt for later rent or installments.

637. The things which a persen possesses are presumed to
be owned by him.

§38. A person who exercises acts of ownership over prop-
erty is presumed to be the owner of it.

639. A judgment, when not conclusive, is presumed to cor-
rectly determine or set forth the rights of the parties, but
there is no presumption that the facts essential to the judg-
ment have been correctly determined.

640. A writing is presumed to have been truly dated.

641. A letter correctly addressed and properly mailed is

presumed to have been received in the ordinary course of mail.

642. A trustee or other person, whose duty it was to convey
real property to a particular person, is presumed to have
actually conveyed to him when such presumption is mecessary
to perfect title of such person or his successor in interest.

643. A deed or will or other writing purporting to create,
terminate, or affect an interest m real or personal property is
Presumed to

(a) Is at least 30 years old ;

(b) Is in :uch condltmn as to ecreate no suspicion coneern-

found was found, in a place where
such writing, if au hentie, would be likely to be kept or

found ; and

[TV OO S
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() Mlas been senerally aeted upon as authentie by prrsoms
having an mterest i the matier,

G4, A bouk, purportine fo be printed or published by
puhlic authority, is presaomed to have heen so printed or
putdished.

f45. A book, purporling Lo contain reporis ol cases aid-
Judbzed in the feibimals of the staie or nation where the bonk
is published, i presumed o conlain eorreet reports of such
CASOS,

Article 1 'resiiptions Alfeeling The Tarden of Proof
G600 Phe presnmplioms estabhished hy this ariclefand all

other relmahbe presimnplions estahlished by Jaw thal st
Seelon 1'»[!5{:1"- presumpfions alfecling the

burden of pront.

661 A vhilil of a womnan who is or has heen wmarrisd, horn
dluring The wmarriage ot within 300 days alter the disselnijon
thereol, is presmined Lo be a terilimate ehild of that marriaze,
This presnmplion may be dispateld only by the people of the
Sate of California in a eriminal action hrought nnder Seetion
270 of the I’rnal Clode or by the hushand or wife, or the de-
seendant nl anre or hoth of them. In a eivll action, TosNp-
tion may be rehuticd only by elear and eonvineing proof.

662 The vwner of the legal title to property is presnmed
to be the owner of the full beneficial title. This presumption
may be rebulted only by clear and convincing proof.

663, A ceremonial marriage is presumed to be valid.

G664, IL is preswmed thal official duty has been regularly
performed.

6G5. An arrest withont a warrant is presumed to be un-
lawful,

666. Any court of this State or the United States, or any
court of general jurisdietion in any other state or mation, or
any judge of such a eourt, acting as such, is presumed to have
acted in the lawful cxercise of its jurisdiction. This presump-
tion applies only when the act of the court or judge is under
collateral attack.

§67. A person not heard from in seven years is presumed
to be dead.

PIVISION 6. WITNESSES
(martie 1. CoMPETERCY

700.  Bxeept as athevwise provided by statate, every person
is qualified to be a witness and no person is disqualified to
testify to any malter,

701, A person is disqualified to be a witness if he is:

(a) Incapable of expressing himself concerming the matter
s0 as te be understond, either directly or through interpreta-
tion by one who ean understand him; or
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{(b) Incapable of understanding the duty of a witness to tell
the truth. ‘ :

702. (a) Subjeet to Section 801, the testimony of a witness
concerning a particular matter is inadmissible unless he has
personal knowledge of the matter. Against the objection of
a party, such personal knowledge must be shown before the
witness may testify concerning the matter.

{b) A witness’ personal kmowledge of a matter may be
shown by any otherwise admissible evidence, including his
own testimony.

703. (a) Before the judge presiding at the trial of an
action may be called to testify in that trial as a witness, he
shall, in proeeedings held out of the presence and hearing of
the jury, inform the partics of the mformation he has con-
erning any faet or matter abont which he will he called to
testify.

(b) Against the objection of a party, the judee presiding
at the trial of an action may not testify in that trial as a
witness. Upon such objection, which shall be deemed a motion
for mistrial, the judge shall declare a mistrial and order the
action assimed for trial before another judge.

(¢) In the absence of objection by a party, the judge pre-
siding at the trial of an action may testify in that trial as a
witness.

704. (a) Before a juror sworn and impaneled in the trial
of an action may be called to testify in that trial as a witness
he shall, in proceedings conducted by the out of the

presence and hearing of the remaining jurcrs, inform the
parties of the information he has concerning any fact or matter
about which he will be ealled to testify.

(b} Subject to subdivision (d), against the objection of a

party, a juror sworn and impaneled in the trial of an action
may not testify in that trial as a witness. Upon such objection @
which shall be deemed a motion for mistrial, the sha

declare a mistrial and order the action assigned for trial
before another jury. :

(¢) Tn the absence of objection by a party, a juror sworn
arfd impaneled in the trial of an action may be compelled to
testify in that trial as a witness.

(d) Nothing in this section prohibits a juror from testifying
as to the matters covered by Section 115{)‘335 provided in
Seetion 1120 of the Penal Code.

Cgaprek 2. OaATH AND CONFRONTATION

710. Every witness before testifying shall take an oath
or make an affirmation or declaration in the form provided
by Chapter 3 (commencing with Section 2093) of Title 6 of
Part IV of the Code of Civil Procedure. .

711. At the trial of an action, a witness can be heard
only in the presence and subjeet to the examination of all
the parties to the action, if they choose to attend and examine.

i b AR A T o P s e e, 4 T et
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CHAPTER 3. EXPERT WITNESSES
Article 1. Expert Witnesses Generally

720. (a) A person is qualified to testify as an expert if he
has special knowledge, skill, experience, training, or education
sufficient to qualify him as an expert on the subject to which
his testimony relates. Against the objection of a party, such
special knowledge, skill, experience, training, or education
must be shown before the witness may testify as.an expert.

{b) A witness’ special knowledge, skill, experience, training,
or education may be shown by any otherwise admissible evi-
dence, including his own testimony,

721. (a) Subject to subdivision (b), a witness testifying
as an expert may be cross-examined to the same extent as
any other witness and, in addition, may be fully eross-exam-
ined as to his gualifications and as to the subjeet to which
his expert testimony relates.

{b) If a witness testifying as an expert testifies in the form
of an opinion, he may not be cross-examined in regard to the
content or tenor of any scientifie, technical, or professional
text, treatise, journal, or similar publication unless:

(1) The witness referred to, considered, or relied upon such
publication in arriving at or forming his opinion; or

{2) Buch publication has been admitted in evidence.

722. (&) The faet of the appointment of an expert witness

B 1O B B2 B3 RO 1D bk pd b b ek ot ol o ok ot
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by the court may be revealed to the trier of fact. a o
{b) The compensation and expenses paid or to be paid to 'H"'- “‘&“"W
an_expert withess not appointed by the coumrt is a proper Pg_,t.‘,\ ool bin

subject of inguirydas relevant to redibﬂityﬂd the weight
of his testimony.
32 723. The court may, at any ti

ore or during the trial . \
83 of an action, limit the number of expert witnesses to be called ﬂh “\L ibmd"'ﬂ '
84 by any party. .

86 Artiele 2. Appointment of Expert Witness by Court
a7 caunnt
88 730, When it appears to the at any time before or 2

89 during the trial of an action, that expért evidence is or may
be required by the court or by any party to the action, the
A B own motion or on motion of any party may
appoint one or more persons to investigate, to render a report

42

438 n8s may be ordered by the court, and to testify as an expert at

44 the trial of the sction relative to the fact or matter as to which @
45 such expert evidence iz or may be required. The (may

46

4

fix the compensation for such services, if any, rendered by any

7 person appointed under this seetion, in addition to any service

48 &8 a witness, at such amount &s seems reasonable to the duigs o.eu\r.
AR et NN

50 731. (a) In all criminal actions and juvenile court pro-
51 ceedings, the compensation fixred under Bection 730 shall be
52 acharge against the county in which such action or proceeding




D

-32-

i pending and shall be peld out of the treasury of such county on

order of the court.

(v) In any county in which the procedure prescribed in this subdivision

has been authorized by the board of supervisors, the compensation fixed under

Section T30 for medical experts in civil actions in such county shall be a

cherge against and paid out of the treasury of such'cou'nty on order of the

court.

(¢) Except as otherwise provided in this section, In all civil actions,

the compensation fixed under Section T30 shall, in the first instance, be

apportioned and charged to the several parties in such proportion as the court

may determine and may thereafter be taxed and allowed in like manner as other

cosis.
13 732. Subjeet to Article 1 (commencing with Nection 720
© 1 y ipted by the § er Section may be :
: g o+ by any party to the action. 1

18 cross-examine the witness and to object to the questions asked
16 and the evidence adduced.

- 20 733. Nothing eontained in this article shall be deemed or
91 construed to prevent any party to any action from producing
99 - other expert evidence on the same fact or matter mentioned
93 in Section 730; but, where other expert witnesses are called
94 by a party to the action, their fees shall be paid by the party
g5 calling them and only ordinary witness fees shall be taxed

o 9g 8s costs in the action.

28 CEAPTER 4. INTERPRETERS AND TRANELATORE

80 750. A person who serves as an interpreter or translator

81 in any action is subject to all the rules of law relating to
32 witnesses,

33 751. (a) An interpreter shall take an oath that he will
34 make 8 true interpretation to the witness in a language that
385 the witness understands and that he will make a true inter-
36 pretation of the witness’ answers to questions to counsel,
37 or jury, in the English language, with his best skill and jude-
38 ment. -

"(b) A translator shall take an oath that he will make &
true translation in the English language of any writing he
ig to decipher or translate.

752, (8) When a witness is incapable of hearing or under-
standing the Pnglish language or is incapable of ressin
himselflso as to be understood directlyfan m
he can understand and who ean understahd him shall be sworn
to interpret for him. :

(b} The interpreter may be appointed and compensated as
provided in Artiele 2 (commencing with Section 730) of
Chapter 8.

753. (a) When the written characters in & writing offered
in evidence are incapable of being deciphered or mmderstood
directly, a translator who can decipher the characters or un-

sy Lo,

16 When such witness is called and examined by the
17 parties have the same right as is expressed in Section 776 to

——
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1 derstand the language shall be sworn to decipher or trams-

2 late the writing.

3 (b) The translator may be appointed and eompensated as

4 provided in Article 2 {commencing with Section 730) of

§ Chapter 3.

6 704, (a) As used in this section, “‘deaf person’’ means a

7 person with a hearing loss so great as to prevent his under-

8 standing language spoken in a normal tone.

9 (b) In any eriminal action where the defendant is a deaf
10 person, all of the proceedings of the irial shall be interpreted
11 to him in a language that he understands by a qualified inter-
12 preter appointed by the eourt.

13 (¢) In any action where the mentil eondition of a deaf
14 person is being considered and where such person may be
15 committed to a mental institution, all of the conrt procecdings
16 pertaining to him shall be interpreted to him in a language
17 that he understands by a qualificd interpreter appointed by
18 the court.

19 (d) Interpreters appointed under this section shall be paid
90 for their services a reasonable sum to be determined by the
21 vl which shall be a charge against the eounty in which
23 such action is pending and shall be paid out of the treasury
g of such county on order of the eourt.

24 :
25 CHAPTER 5. METHOD AND ScOPE OF EXAMINATION
26
29 Article 1. Definitions
29 760. ‘‘Direct examination’’ is the examination of a witness

30 by the party producing him,

1 761. ‘*Cross-examination’’ is the examination of a witness
32 produced by an adverse party.

33 762. A *‘leading guestion’” is a question that suggests to
34 the witness the answer that the examining party desires.

35
36 "Artiele 2. Examination of Witnesses
8  765. 4 The M shall exercise reasonable control over

39 the mode of interrogation of a witness so as to make it as
40 rapid, as distinet, as little annoying to the witness, and as
"41 effective for the ascertainment of truth, as may be.

42
43

45 766. A witness must give responsive answers to questions,
48 and answers that are not responsive shall be stricken on motion
47 of any party.
48 767. A leading guestion may not be asked of a witness on
49 direct examination except in the discretion of the Kwhere,
50 under special cireumstances, it appears that the interests of
51 justice require it, but a leading guestion may be asked of a
52 witness on eross-examination.

3—8-1
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1 768, (a) In examining a witness concerning o writing, in-

2 cluding a statement made by him that is ineonsistent with any

3 part of his testimony at the hearing, it is not necessary to

4 show, read, or disclose to him any part of the writing.

] {b) If a writing is shown to a witness, all parties to the

6 action must be given an oppertunity to inspeet it before any

T guestion concerning it may be asked of the witness,

8 76). In examining a witness concerning a statement or

9 other conduct by him that is inconsistent with any part of his
10 testimony at the hearing, it is not neeessary to diselose to him
11 any information concerniug the statement or olher conduet,
12 770, Unless the interests of justicc olherwise regmire, ex-
13 trinsic evidence of i statement made by a witness that is incon-
14 sistent with any part of his testimony at the hearing shall be
15 cxeluded unless:
16 (a) The witness was so exanined while testifying as to give
17 him an opportunity to e explainII nr{ieny the state@

18 ment;or

19 {(b) The witness has not been exeused from giving forther
Q 0 __testiinony in the action.
o\ 2 771. witness, cither while testifying or prior thereto,

59 B wriling to refresh his memory with respert to any
23 malter aboud which he testifies, @l suel wriling wust be
24 produecd at the request of an wlverse pariy, whoe may, if he
25 chooses, inspeet the writing, cross-examine the withess con-
96 cerning it, and read it to the jury.

. 27 773, Subjeet to the limitetions of Chapter 6 (commencing
28 willl Section 7507, a witness examined by one parly may be .
29 ¢ross-exantined upon any natter within the seope of the direet
30 examination by each adverse party to the action in such order

31 as the court directs.

otherwise direrts, the direct examina-

38

. : own motion may eall witnesses and
41 interrogate them the same as if they liad been prodoced by a
42 party to the aetion, and the parties may object to the qnestions
43 asked and the evidence adduced the sume as if snch witnesses

46 order as the thirec
4 A party tn the reenpi] of any oivil aefion, or a
48 per‘;on dentified withia party, may be eilled and r-\ammed
49 as if under cross-examination by any adverse party at any
50 time during the presentation of evidence by the party calling
51 the witness, The party ealling such witness i= not bound by
52 his testimony, and the testimony of such witness may be re-

© aevims - e—— . - a - . e — vy et A et = maks # b A St e s

33 tion nt a witness” st be eonclnded hf‘fﬂrf' the eross-ecxam-

34 ination of the same witnoss begins,

35 774 A witness onee examined eanmol be re-examined as

26 to the same matter witheut leave of the eourt, hut e may be .
87 re-cxamined as to any new malier npon which he has been m )

examined by an adverse party to the action. Teave ‘gran_ted bﬁ
R diseretion

44 were called and examined by an alverse party. Sveh witnesses —
45 may be cross-examined b}' all parties to the aetiom in snch 4(\
— surt
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butled by the ety ealling him for sueh examinabuon by other
cvidence.

(b) A witoess examined by a party nonder s cochion nay
b erossexamined by all other parhies (o the achon el
otder as The eourl direets; bind The withess niay heesanined
only as il under redireet examindion by :

(1) I ihe case ol o witness who is a party, Tis own conneel
and connsel For s party whio s nol awlverse to 4l wiloess,

(3 In the case of & witness who is et a party, counset Tor
the party with whom the witoess i5 aleatitin] saand connsed Tor
a party who is not adverse 1o the party with whow the wilouess
is identified,

(¢) For the purpoase of Lhos section, pacbes repreeaented by
L siome counsel are deemed be e singele parky.

(1) For the porepese of o seclia, a0 peran s adeotdiel
with a party 1F he is:

{10 A person Jor wlhose imnedide henebt the gefine
proscenicvd or defended by the parly.

{2y A diveator, oflicer, superinlendent, memnber, emend e
plhoyee, o maniging aeend ol The party or of g pesaon opeethied
in paragrapl (13, or any public employee of & publine enlily
whet such public entily s the pary.

(1) A person who was inany of The relitionships speetfiod
in pavageraph (20 ok the Ae of e Goel o vimdssson v e
Lo the conse ol yelwon,

{(#) A preeson who was inany ol e velidionships wpeerhed
in paragraph (2) at the tine he obbnned knowledee of the
matter concerning which he is soughl Lo be exanoned onler

this seelinn.
777, a1 Soubject o subdivisiwen (b il Gl e ”W

may exclude o Uhe couriromu siny wittess ol ab the tune
under examination so that soch witiess cannot hear the 1esti-
mony of other witnesses, )

(b) A party to the action cannnt be exelnded unider this
section,

{v) If a person other than a natnral person is a party to
the action, an officer or employee designated hy it attorney
iz entitled to be present.

TT8. After a witness has haen exensed from siving fnrvther
testimony in the action, he cannot he recalled withont Irave of
! g ted or withheld in the
eranted or withheld in ﬂw
A

CHAPTER 6. CREDIBILITY oF WITNESSES

Article 1. Credibility frenevally

_ , . aecend )
180, Execept as ofherwise providid iy Jaw, the ,

jury may consider in determining the reedibility of o witness
any statement or other eondind that has any tendeney in reason
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to prove or disprove the truthfulness of his testimony ai the
hearing, inclnding but not limited to any of the Followiage:

(2} ITis demeanor while testifying and the manner in which
he testifies.

(hy The rharacter of his testimony.

{¢) The extent of his capaeity to perceive. in reeolect, or
to eommnnicate any matter about whieh he testifies.

{d) The extent of his opportunity to perecive any matier
about which he testifies.

(e) His charaeter for bonesty or veracity or Ltheir npposiles,

{£) The existenee or nouexistence of a bias, inderest, or other
improper malive.

=) A statement previously made by hnn thal s cosedent
with his fesbimony at the hearing.
15 (hy A statewment made by bim that is meonsistent with any

b b b b i
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16 part ol Ios testimony at the hearing.

17 {i) The existence or nonexistemce of any fact tesliloeed 1o
18 by him,

19 (i} His attitude toward the action in whieh he leatibies ar
9p toward the riving of testimony.

21 (k) s admission of untruthfulness.

22

23 Article 2. Attacking or Supporting Credibility

24

25 TES. The credibility of a witness may b atbieked or sup

ag porfed by any party. including the party calling hin.
786 LTvidence of traits of kis character ather than hone 3@
38 or veracity)or their oppositesfis madmissible o altack or )
ag support the eredibility of a witness.
30 PRI, Snhject to Seetion T88, evidenee of spectlic msluness
31 of his conduet relevant only as tending to prove a iral of his
39 character is inadmissible to attack or support the credibility
33 of a witness, .
34 788. (a) Subject to subdivision (b), evidence of the con-
g5 viction of a witness f_or a cerime is admissiblé for the pnrpose N ’!—
gg of attacking his credibility only if th m prm‘.ee([mgsk)’
g7 held out of the presence and hearing of the jury, finds that:
38 (1) An essential element of the crime is false statement or
gy the intention to deceive or defraud; and
40 (2} The witness has admitted his conviction for the rrime
41 or the party attacking the eredibility of the witness has pro-
49 duced competent evidence of the convietion,

43 {b) Evidence of the conviction of a witness for a crime is
44 inadmissible for the purpose of attacking his credibility if:
45 {1} A pardon based on his innoeence has beem granted tn

46 the witness by the jurisdiction in which he was convietod,

A7 (2} A certificate of rehabilitation and pardon has been
48 granted to the witness under the provisions of Clapler 3.5
49 (commencing with Bection 4852.01) of Title 6 of Tari 3 of
50 the Penal Code. :
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(3) The accusatory pleading against the witness has been
dismissed under the provisions of Penal Code Seetion 1203.4
or 1203.4a. :

(4) The record of convietion has been sealed under the pro-
visions of Penal Code Section 120345,

{5) The conviction was under the laws of another jurisdie-
tion and the witness has been relieved of the penalties and
disabilities arising from the conviction pursuant to a procedure
substantia,l%y equivalent to that referred to in paragraph (2),
{3), or (4). : ’

789. Evidence of his religious belief or lack thereof is in-
admissible to attack or support the eredibility of & witness.

790. Evidence of the good character of a witness is inad-
missible to support his credibility unless evidence of his bad
character has been admitted for the purpose of attacking his
credibility.

79l Evidence of & statement previously made by a wit-
ness that is eonsistent with his testimony at the hearing is
i:}admissihle to support his credibility unless it is offered

ter:

(a) Evidence of a statement made by him that is incon-
sistent with any part of his testimony at the hearing has been
admitted for the purpose of attacking his eredibility, and the
statement was made before the alleged ineonsistent state-
ment ; or

(b) An express or implied charge has been made that his
testimony at the hearing is recently fabricated or is influenced
by bias or other improper motive, and the statement was made
before the bias, motive for fabrication, or other improper
motive is alleged to have arisen.

DIVISION 7. OPINION TESTIMONY AND
SCIENTIFIC EVIDENCE

Crarrzr 1. ExrERT AND OTHER OPINION TESTIMONY
Article 1. Expert and Other Opinion Testimony Generally

800. If & witness is not testifying as an expert, his testi-
mony in the form of an opinion is limited to such an opinion
B8 is:

(a) Rationally based on the perception of the witness; and

(b) Helpful to a clear understanding of his testimony.

801. If a witness is testifying ms an expert, his testimony
in the form of an opinion is limited to such an opinion as is:

(a) Related to & subject that is sufficiently beyond common
experience that the opinion of an expert would assist the trier
of fact; and : N

(b) Based on matter {ineluding his special Enowledge, skill,
experience, training, and education) perceived by or person-
ally known to the witness or made kmown to him at or before
the hearing, whether or not admissible, that is of & type com-
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1 monly relied upon by cxperts in forming an opinion npon the
2 subject to which his testimony relates, unless an expert is
3 precluded by law from using such matter as a basis for his
4 opinion.

5 802, A witness testifying in the form of an opinion may
6 state on direet examination the reasons for his opinion and
T the matter (including, in the case of an expert, his special
8 Lknowledge, skill, experience, training, and education} upon
9 which it is based, unless he is precluded by law from using suck
10 _reasong or matter as a basis for his opinion.

] The may, and upon objection shall, exclude
12 testimony in the form of au opinion that is based in whole nr
13 in signifieant part on matter that is not a proper hasis for
14 such an opinion. In such ease, the witness may then state his
15 opinion after exeluding from consideration the matter deter-
16 mined to be improper, :

17 B, (a) If a witness testifying as an expert testifies that
18 his opinion is based in whole or in part upen the opinion or
19 statement of ancther person, such ather person may he called
20 and examined as if under cross-examination concerning the
21 subject matter of his opinion or statement by any adverse
22 nparty.

23 (B) Unless the partv seeking to examine the person npon
24 whose oplnion or statement the expert witness has relied has

- 25 the right apart from this section totMMexamine such person

55 = his section is not applicable if the person upon
27 whose ¢pinion or statement the expert witness has relied is
28 (1)} a party, (2) an agent or employee of a party, (3) a
29 person mmited in interest with a party or for whose immediate
30 benefit the action is prosecuted or defended, or (4) a witness
31 who has testified in the action.

39 {c¢) Nothing in this section makes admissible an expert
33 cpinion that is inadmissible because it is based in whole or in
34 part on the opinion or statement of another person.

35 (d) An expert opinion otherwise admissible is not made
36 inadmissible by this section because it iz based on the opinion
37 or statement of a person who is unavailable for #examina-
38 tion pursuant to this section,

39 805. Testimony in the form of an opinion that is otherwise
40 admissible is not objectionable because it embraees the ultimate
41 1issue to be decided by the trier of fact.




—_ 0 — 8-1

W ~1dmEN R 0D

Article Opinion TPestimony on Particular Matiers

B70. A witness may state his opinion as to the sanity of a
person when:

(a) The witness is an ntimale acquaintance of the persom
whose sanily s in question ;

(1) The wilness wis a subseribing witness to a wriling, the
validity of whieh is in dispute, siened by the person whose
Sanity is i oquestion; or

{e1 The witness s gualibed under Section 800 ar 801 4o
testify in the form of an aptoion.

Coarter 2. DBroon Tests ro DETERMING PATERKITY

Y. This chapter may be cited as the Uniform Aet on
Bloodd Tests io Deiernine Liternidy.

811, This aet shall be so interpreted and construed as to
effecimate its seneral purpose 1o make uniform the law of
those states which cnact it. "

802, In a civil action In which paternity is a relevant faci,
the court may apon its nwn initiative or upon sugmestion made
by or on behall of any person whose blood iz involved, and
shall upon motion of any party to the action made at a time so
as not to delay the proceedings unduly, order the muother,
child, and alleged father to submit to blood tests. If any party
refuses to submit to such tests, the eourt may resolve the ques-
tion of paternity against sneh party or enforee its order if the
rights of others and the interests of justice so require.

833. The tests shall be made by experts qualified as exam-
iners of blood types who shall be appomted by the court. The
experts shall be called hy the eonrt as witnesses to testify to
their findings and shall he subjeet to cross-examination by the
parties. Any party or person at whose sugrestion the tests have
been ordered may demand that other experts, gualified as
examiners of blood types, perform independent tests under
order of the court, the results of which may be offered in evi-
dence. The number aml gualifications of such experts shall he
determined by the conrt.

8%4. The compensation nf each expert witness appointed
by the eourt shall be fixed at a reasanable amoumt. It shall he
paid as the gonrt shall order. The rourt may order that it he
paid by the parties in sueh propertions and at sneh times as it
shall preseribe, ar thal 1lie proportion of any party he paid by
the eounty. and that. after payvment hy the partieg or the
county or both, all or part ar none of it be taxed as cnsts in
the action. The fee of an expert witness called by a party bot

Q




M)

and, y
wifnm&;udj ahatd w

not appointed by the conrt shall be paid by the party calling

n be taxed as eosts in the action,

E95.  If the eourt finds that the conclusions of all the ex-
perts, as disclosed by the evidence based upon the tests, are
that the alleged father is not the father of the child, the ques-
tion of paternity shall be resolved accordingly. Tf the experts
disagree in their findings or conclusions, the guestion shall be
submitied upon all the evidence.

896. This chapter applies to criminal actions subject o the
following limitations and provisions:

{a) An order for ihe tests shall be made only npon applica-
tion of a party or om the court’s iniiiative.

(b} The compensation of the experts shiall he paid by (he
eonnty nider order of ennrt.

(¢} The eonrt mayv direet a verdiet of aequittal upon the
eonclusions of all the experts under the provisions of Seclion
R4 ntherwise, the ease shall be submitted For delermmaiion
upon all the evidence,

DIVISION 8 PRIVILEGES
CHapTER 1. DEFINTTIONS
9, Thiless the provision or context otherwise rergnives,
the definitions in this chapter govern the construetion of thix

division,. do not zovern the comstruection of any other
division,

Y1. “‘Proceeding’ means any action, hearing. investiga-
iion. inquest. or inguiry {whether conducted by a eourl, ad-
ministrative amency., hearing officer. arbitrator, lemislative hody,
or any otlier person authorized by law) in which, pursuant to
law, testimony can be eompelled to be given.

002, ““Civil proceeding’’ means any proceeding exccpt A
eriminal proceeding.

903. “Criminal proceeding’’ means:

{a} A eriminal action; and .

(b} A proeeeding pursuant to Article 3 (commencing with
Section 3060) of Chapter 7 of Division 4 of Title 1 of the
Qovernment Code to determine whether a public officer should
be removed from office for wilful or corrupt misconduet in
office.

904. ‘‘Diseiplinary proceeding’’ means a proceeding hronght
by a public entity to determine whether a rizbt. anthority,
license, or privilege (including the right or privileze to be
emploved by the public entity or to hold a public office) <hopld
be revoked, suspended, terminated, limited, or eopditinned,
but does not inclnde a criminal proceeding.

905. *‘Presiding officer’’ means the person anthorized tn
rule on & claim of privilege in the proceeding in whirh the
claim is made.
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CHAPTER 2. APPLICABILITY oF DIVISION

_910. Except as otherwise provided by statute, the provi-
sions of this division apply in all proceedings.

CHAPTER 3. GENERAL Provisions RELATING To PRIvILEGES

911. Except as otherwise provided by statute:

(a) No person has a privilege to refuse to be a witness.

(b) No persen has a privilege to refuse to disclose any
n:];atter or to refuse to produce any writing, object, or other
thing. .

{e} No person has a privilege that another shall not be &
witness or shall not disclose any matter or shall not produce
any writing, object, or other thing.

912. (a) Except as otherwise provided in this sectiom, the
right of any person to claim a privilege provided by Section
954 (lawyer-client privilege), 980 (privilege for confidential
marital communications), 994 (physician-patient privilege),
1014 {psychotherapist-patient privilege}, 1033 (privilege of
penitent}, or 1034 (privilege of clergyman)} is waived with
respect to & communieation protected by such privilege if any
holder of the privilege, without cvercion, has disclosed a sig-
nificant part of the communication or has consented to such
diselosure made by anyone. Consent to diselosure is manifested
by any statement or other conduct of the holder of the privi-
lege indicating his consent to the diselosure, including his

28 failure to claim the privilege in any proeseding in which he

29 has the legal standing and opportunity to elaim the privilege,
30 {(b) Where two or more persons are joint holders of & privi-
81 lege provided by Section 954 (lawyer-client privilege), 994
82 (physician-patient privilege), or 1014 {psychotherapist-patient
38 privilege) Mthe right of a particular joint holder of the privi-
ge to claim the privilege

b et b b et et e et b
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another joint holder to elaim the privilege,.
In the case of the privilege provided by Section 980

right of the other spouse to claim the privileges

49 {e) A disclosure that is itself privileged under this divi-
43 sion is not & waiver of any privilege. )
44 {d) A disclosure in confidence of a communication that is

U]

45 protected by & privilege provided by Section 954 (lawyer- -

46 client privilege), 994 (physician-patient privilege), or 1014
47 (psychotherapist-patient privilege), when such disclosure is
48 reamsonsbly necessary for the accomplishment of the purpose
49 for which the lawyer, physician, or psychotherapist was con-

waiver of the privilege.
913, {a) Ifla privilege isf€xercised not to testify with
respect to any matter, or to refuse to disclose or to prevent

i —
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unsel may MM comment thereon, no presumption shall arise
3 he exercise of the privilege, and the trier of
4 fact may not draw any inference therefrom as to the credibil-

itvo itness or as to any matter &t issue in the proceeding.
b) The &t the request of a party who may be ad-
7 versely affected because an unfavorable inference may be

8 drawn by the jury because a privilege has been exercised, shall
9 jnstruct the jury that no presumption arises -
10 the exercise of the privilege and that the jury may not draw

11 any inference therefrom as to the credibility of the witness or
12 as to any matter at issue in the proceeding.

13 914. (a) Subject to Section 915, the presiding officer shall
etermmine a claim of privilege in any proceeding in the same
manner a8 & determines such s elaim under Artiele 2

16 {commencing with Section 400) of Chapter 4 of Division 3.
17 (b) No person may be held in contempt for failure to dis-
18 close information claimed to be privileged unless he has failed
19 to comply with an order of a BKthat he disclose such in-
20 formation. This subdivision does ndt apply to any govern-
21 mental agency that has constitutiongl contempt power, nor
22 does it impliedly repeal Chapter 4 {commencing with Section
23 9400) of Part 1 of Division 2 of Title 2 of the Government
24 Code.

25 915. (a) Subject to subdivision (b), the presiding officer
26 may not require disclosure of information claimed to be privi-
27 leged under thie division in' order to rule on the claim of

28 privilege |
B D h) When a i ruling on a claim of privilege under
30 Article 9 (commencing with Seection 1040) of Chapter 4 (offi-

cial information and identity of informer) or under Section

el without requiring dis- @
34 closure of the information claimed to be privileged, the K

35 may require the person from whom disclosure is sought or the
36 person anthorized to claim the privilege, or both, to disclose
97 the information in chambers out of the presence and hearing
38 of all persons except the person authorized to claim the privi-
g9 lege and such other persons as the person authorized to claim
40 the privilege is willing to have present. If the judge deter-
41 mines that the information is privileged, neither he nor any
. 49 other person may ever disclose, without the consent of a per-
43 son authorized to permit displosure, what was disclosed in the
44 course of the proceedings in chambers.

45 916. (&) The presiding officer, on his own motion or on the
46 motion of any party, shall exclude information that is sub-
47 ject to a elaim of privilege under this division if:

48 {1) The person from whom the information is sought is not
49 =& person authorized to claim the privilege; and

50 (2) There is no party to the proceeding who is a person au-
51 thorized to claim the privilege. .
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(b) The presiding officer may not exclude information
under this section if

(1) He is otherwise instructed by & person-authorized to
permit disclosure; or _

{2) The proponent of the evidence establishes that there is
no person authorized to claim the privilege in existence.

917. Whenever a privilege is claimed on the ground that
the matter sought to be diselosed is & communieation made in
confidence in the ecourse of the lawyer-client, physician-patient,
peychotherapist-patient, clergyman-penitent, or husband-wife
relationship, the communication is presumed to have been
made in confidence and the opponent of the claim of privilege
has the burden of proof to establish that the communication
was not confidential. :

918. A party may predicate error on & ruling disallowing
a claim of privilege only if he is the holder of the privilege,
except that a party may predicate error on & ruling disallow-

ing & claim of privilege by his spouse under Section 970 M aeé
919, Evidence of a statement or other disclosurefis inad- 'rk

. missible against a holder of the privilege if:

(a) A person authorized to claim the privilege claimed it
but nevertheless disclosure erroneously was required to ba
made; or

(b) The presiding officer did not exclude the privileged in-
formation as required by Section $186. '

920. Nothing in this division shall bé construed to repeal
by implication any other statute relating to privileges,

CBAPTER 4. PARTICULAR PRIVILEGES
Article 1, Privilege of Defendan in Criminal Case -

930. To the extent that such privilege exists under the Con-
gtitution of the United States or the State of California, a

- defendant in s eriminal case has a privilege not to be called

a8 B witness and not to testify.
Article 2. Privilege Against Self-Inerimination
940, To the extent that such privilege exists under the

 Constitution of the United States or the State of California,

a person has a privilege to refuse to disclose any matter that
may tend to ineriminate him.

Article 3. Lawyer-Client Privilege

- 950. As used in this article, ‘‘lawyer’’ means a person au-
thorized, or reasonably believed by the elient to be authorized,
to practice law in any state or nation.

951. Asg used in this artiele, ‘‘client’’ means a person (il

cmwho, direetly
_ or through an authorized representative, consults a lawyer for

wkermotaon
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the purpose of retaining the lawyer .or securing legal serviee
or advice from him in his professional capacity, and includes
an incompetent (a) who himself so consults the lawyer or (b}
whose guardian or conservator so consults the lawyer in behalf
of the incompetent.

952. As used in this artiele, “‘confidential communication
between client and lawyer’’ means information transmitted be-
tween & client and his lawyer.in the ecourse of that relationship
and in confldence by & means which, so far as the client is
aware, discloges the information to no third persons other
than those who are present to further the interest of the client
in the consultation or those to whom disclosure is reasonably
necessary for the transmission of the information or the ac-
complishment of the purpose for which the lawyer is con-
sulted, and includes advice given by the lawyer in the course
of that relationship.

953. As wused in this article, “*holder of the privilege®’
TNEeAns :

{a} The client when he has no gouardian or conservator.

{b) A guardian or conservator of the client when the elient
has a guardian or conservator.

{¢) The personal representative of the client if the client is

dead. -
{d) A successor, assign, trustee in dissolution, or any simi-
lar representative of a firm, association, organization, partner-
ship, business trust, corporation, or public entity that is no
longer in existence. ,

954. Subject to Section 912 and except ag otherwise pro-
vided in this article, the client, whether or not a party, has
a privilege to refuse to disclose, and to prevent another from
disclosing, a confidential communication between client and
lawyer if the privilege is claimed by: .

{a) The holder of the privilege;

{(b) A person who is authorized to claim the privilege by the
holder of the privilege; or

{¢) The person who was the lawyer at the time of the confl-
dential communication, but such person may not claim the
privilege if there is no holder of the privilege in existence or
it he is otherwise instructed by a person authorized to permit
diselosure.

955. The lawyer who received or made a communicstion
subject to the privilege under this article shall claim the priv-
ilege whenever he is present when the communication is sought
to be disclosed and is authorized to claim the privilege under
subdivision (e) of Seetion 954.

956. There is no privilege under this article if the services
of the lawyer were sought or obtained to enable or aid anyone
to commit or plan to commit & erime or “

a fraud.

957. There is 1o privilege under this article as to a ¢ommn-
nication relevant to an issue between parties all of whom
claim through s deceased client, regardless of whether the
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claims are by testate or intestate succession or by inter vivos
transaction.

958. There is no prnrllege under this article as to a commu-
nication relevant to an issue of breach, by the lawyer or by the
client, of a duty arising out of the 1awyer-client relationship,
including but not limited to an issue concerning the adequacy
of the representation of the client by the lawyer.

959. There is no privllege under this article as to a com-
munication relevant to an issue conecerning the intention or
competence of a client executing an attested documentor cop.
the execution or attestation of such a document, jof
e lawyer 15 an attesting withess,
. ere 1s no privilege under this article as to a commu-
nieation relevant to am issue concerning the intention of a
client, now deceased, with respeet to a deed of conveyance,
will, or other writing, executed by the client, purporting to
affect an interest in property.

961. There in no privilege under this article as fo a commu-
nication relevant to an issue concerning the validity of a deed
of conveyance, will, or other writing, executed by a client, now
deceased, purporting to affect an interest in property.

962. Where two or more clients have retained or consulted
8 lawyer upon a matter of common interest, none of them may
claim a privilege under this article as to a communieation
made in the course of that relationship when such communi-
cation is offered in & civil proceeding between such clients.

Article 4. Privilege Not to Testify Against Spouse

970. Exeept as provided in Sections 972 and 973, a mar-
ried person has a privilege not to testlfy against hls spolse
in any proceeding.

971. Except as provided in SE‘BthIlS 972 and 973, a mear-
ried person whose spouse is a party to a proceedmg has a
privilege not to be called as a witness by an adverse party
to that proceeding without the prior express consent of the
spouse having the privilege under this section.

972. A married person does not have a privilepe under
this article in:

(8) A proceeding brought by or on behalf of one spouse
againgt the other spouse.

{b) A proceedmg to commit or otherwise place his spouse
or his spouse’s pmperty, or both, under the control of another
because of the spouse’s alleged ‘mental or physieal condition,

{e) A proceeding brought by or on behalf of a spouse to
estabhsh his competence,

(d} A proceeding nnder the Juvenile Court Law, Chapter
2 (commencing with Seetion 500) of Part 1 of Division 2 of
the Welfare and Institutions Code.

(e) A criminal proceeding in which one spouse is charged
with:
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{1) A crime against the person or property of the other
spouse or of a child of either, whether committed before or
during marriage. _

{2) A crime against the person or property of a third
person committed in the course of committing a crime against
the person or property of the other spouse, whether committed
before or during marriage.

{3) Bigamy or adultery.

o (4) A crime defined by Section 270 or 270a of the Pengl

ode. .

973. {(a) Unless erronecusly compelled to do so, & married
person who testifies in a proceeding to which his spouse is a
party, or who testifies against his spouse in any proceeding,
does not have a privilege under this article in the proceeding
in which stueh testimony is given. .

{b) There is no privilege under this article in a ecivil pro-
ceeding brought or defended by a married person for the im-
mediate benefit of his spouse or of himself and his spouse,

Article 5. Privilege for Confidential Marital
Communications

980. Subject to Section 912 and except as otherwise pro-
vided in this article, a spouse {or his guardian or conservator
when he hay a guardian or conservator), whether or not a
party, has a privilege during the marital relationship and
afterwards to refuse to diselose, and to prevent another from
disclosing, a communication if he eclaims the privilege and
the communication was made in confidence between him and
the other spouse while they were husband and wife,

981. There is no privilege under this article if the com-
munication was made, in whole or in psart, to enable or aid
anyone to eommit or plan to commit & crime or to perpetrate
or plan to perpetrate a frand. -

982. There is no privilege under this artiele in & proceed-
ing to commit either spouse or otherwise place him or his
property, or both, under the control of another because of his
alleged mental or physical condition. '

983. There is no privilege under this article in a proceed-
ing brought by or on behalf of either spouse to establish his
competence, .

984, There is no privilege under this article in:

{a) A proceeding brought by or on behalf of one spouse
againgt the other gpouse.

(b) A proceeding between a surviving spouse and a person
who claims through the deceased spouse, regardless of whether
such claim is by testate or intestate smecession or by inter
vivos transaction.

085. There is no privilege under this article in a ¢riminal
ing in which one spouse is charged with:

(a) A crime)ggainst the person or property of the other

spouse or of a child of either.
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{(h) A cr@qainst the person or property of a third per-
son committed in the course of committing a crime against the
person or property of the other spouse.

(¢} Bigamy or adultery.

o oEid) A grime defined by Section 270 or 270a of the Penal
e,

988. There is no privilege under this article in & proceed-
ing under the Juvenile Court Law, Chapter 2 (commencing
with Section 500) of Part 1 of Division 2 of the Welfare and
Institutions Code. :

987. There is no privilege under this article in a criminal
proceeding in which the communication is offered in evidence
by a defendant who is one of the spouses between whom the
communieation was made.

Article 6. Physician-Patient Privilege

990. As used in this article, “pﬂysician” INeans & Person

_suthorized, or reasonably believed by the patient to be author-

ized, to practice medicine in any state or nation.

991, As used in this article, ‘‘patient’’ means & person
who consults a physician or submits to an examinsation by a
physician for the purpose of securing a diagnosis or preven-
tive, palliative, or curative treatment of his physical or mental
or emotional conditions

992, As used in this article, ¢t sonfidential communication
between patient and physician’’ means jnformation, including
information obtained by an examination of the patient, trans-
mitted between-a patient and his physician in the course of
that relationship and in confidence by a means which, o far
as the patient is aware, discloses the information to no third
persons other than those who sre present to further the in-
terest of the patient in the consultation or those to whom dis-
closure is reasonably mnecessary for the transmission of the
information or the accomplishment of the purpose for which
the physician is consulted, and includes advice given by the
physician in the course of that relationship.

093, As used in this article, ‘‘holder of the privilege”’
MEeANs ;

{a) The patient when he has no guardian or conservator.

(b) A guardian or congervator of the patient when the pa-
tient has a guardian or conservator.

(¢) The pérsonal representative of the patient if the patient
is dead. :

994, Subject to Seetion 912 and except as otherwise pro-
vided in this artiele, the patient, whether or not a party, has
a privilege to refuse to diselose, and to prevent another from

diselosing, & confidential communication between patient and

physician if the privilege is claimed by:
{a) The holder of the privilege;
(b) A person who is authorized to claim the privilege by

- the holder of the privilege; or
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(e) The person who was the physician at the time of the

- confidential communication, but sueh person may not claim

the privilege if there is no holder of the privilege in existence
or if he is otherwise instructed by a person anthorized to per-
mit disclosure.

$95. The physician who received or made a communication
subject to the privilege under this article shall claim the privi-
lege whenever he is present when the communication is sought
to be disclosed and is authorized to elaim the privilege under
subdivision (e¢) of Section 994.

836. There is no privilege under this article as tofan issne
conecerning the condition of the patient if such issue has been
tendered by: :

{a) The patient;

(b) Any party claiming through or under the patient;

(c} Any party claiming as a beneficiary of the patient
through & contraet to which the patient is or was a party; or
= (d) The plaintiff in an action brought under Section 376
or 377 of the Code of Civil Procedure for damages for the
injury or death of the patient,

987. There is no privilege under this article if the services
of the physician were sought or obtained to enable or aid any-
one to commit or plan to commit & erime or a tort or to escape
detection or apprehension after the commission of a erime or
a tort.

998. There is no privilege under this article in a eriminal
proceeding or in a diseiplinary proceeding.

999. There is no privilege under this article in a proceed-
ing to recover damages on account of conduct of the patient
which eonstitutes a crime. 7

1000. There is no privilege under this article as to & com-
munication relevant to an issue between parties all of whom
claim through & deceased patient, regardless of whether the
claims are by testate or intestate succession or by inter vivos
transaection.

1001, There is no privilege under this article as to a com-
munication relevant to an issue of breach, by the physician or
by the patient, of a duty arising out of the physician-patient
relationship. _

1002. 'There is no privilege under this artiele a5 to & com-
munication relevant to an issue concerning the intention of
a patient, now deceased, with respect to a deed of conveyance,
will, or other writing, executed by the patient, purporting to
affect an interest in property.

1003. There is no privilege under this article as to & com-
munication relevant to an issue concerning the validity of a
deed of conveyanece, will, or other writing, exeeuted by a
patient, now deceased, purporting to affect an interest in
property. . )

1004. 'There is no privilege under this article in a proceed-
ing to commit the patient or otherwise place him or his prop-
erty, or both, under the cont.rgl of another because of his
alleged mental or physical condition. _
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1005, There is no privilege under this article o proeeed-
g brought by or on behalt of the palient to establish his
competenen.

1004, There is no privilege under this artiels as o infor-
mation that the physician or (e patient is requived to report
to a public employee, or as to information vequived An he
recorded in a public office, untess the statule, charter, ovdi-
nance, administrative regnlation. or other provision reguiring
the report or record speeifically provides that the infernaetion
is eonfulentind or may wol e diselesed ine the partieglar
procvecding,

Artiele 7. Psyeholhierapisi-Paticol Privilege

1010, As used in tis artiele, © psyeliobhersipisl ™ e

{n) A person anthorizal, or reasenably helicved by e qa
tient to he antlwrvized, 1o pricliee nedicine e any slale or
nalion ; or

{b} A person certified as a psychologist wiler Clapler 6.6
{eommencing with Seetion 290H) of Division 2 ol the Business
and Professions Code.

111, As used o 110s article, * paticnd”” means o person
who eonsnlis n psyehotherapist or <ubmits to an examination
by a psychotherapist for the purpose of seeuring a diagnosis
or preventive, pafliative, or ewrative treatment ol los mental
or emotional condition.

1012, As nsed in this artiele, ‘ronfidential communication
between patirnt and psychotherapist”” means informalion, in-
eluding information obtained by an examination of the pa-
tient, transmitted between a patient and his psychotherapist
in the course of that relationship and in eonfidence by a means
which, so far as the paiient is aware, discloses the infermation
to no third persons other than these who are presend to fur-
ther the interest of the patient in the consultation or those
to whom disclosnre is reasonably necessary for the transmis-
sion of the information or the accomplishment of the purpose
for which the psychotherapist is eonsulted, and includes ad-
viee given by the psychotherapist in the course of that rela-
tionship.

1013. As used in this article, “‘holder of the privilege’’
mMeans:

{a} The patient when he has no ruardian or eenservator,

{b} A suardian or conservator of the patient when the pa-
tient has & guardian or conservator.

(¢} The personal representative of the patient if the pa-
tient is dead.

1014, Sabject to Beefion 912 and exeepl as otherwise pro
vided in this article, the patient, whether or not a.pariy, lias
a privilege to refuse to diselose, and to prevent another from
disclosing, a eonfidential communication between patient and
psychotherapist if the privilege is elnimed by .

{a) The holder of the privilege;
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() A person who s autherizerd (o claim the privileze by
the holder of the privilege; or

{e) The person whe was the psychotherapist at the time of
the confidential communication, but such persnn may not claim
the privilege if there s no holder of the privilege in existence
or if he s atherwise instrueied by a person anthorized to per-
mit disclosure,

1015, The psyehotherapist who received or made a commu-
nication subjeet to the privilege under this arlicle shall elaim
the priviloge whenever he is present when 1he ecommunication

is sought to he diselosed and is authorized to claim the privi-
lere uncler subdivision () of Section 1014,

1016, There ix ne privileee under this article as tofan issne
eomeerning The mental or eniotional condition of the' patient
if sueh s fas beeo tewdered by

{n) The patient;

(b3 Awny parly claiming through or nnder the patient.;

(¢} Any party elnming as a beneficiary of the patiend
through a contract to which Tthe patient is nr was a parly; or

(Y The plamtiff i an action branght wmder Section 376
or 377 of the Code of Civil Procedure for dimmages for the
injury or «death of the patient,

1017, There i& no privilege under this artiele if the psy-
chotherapist is appointed by order of a conurt to examine the
patient, bul this exeeption does not apply whore the psycho-
therapist is appointed by order of the sourt upon the request
of the liwyer for the defendant in a eriminal proeeeding in
order to provide the Inwyer with mformation needed sn that
he may advise the defendant whether to enter a plea based on
insanity or present a defense based on his mental or emotional
condilion.

IN18.  There ix no.privitege under this article if the sorvices
of the psychotherapist were songht or obtained to enable or
aid anyone to commit or plan to commit a crime or a tort or
to escape deteetion or apprebension after the commission of
a erime or a tort,

1019, There is no privilege under this article as to a com-
munication relovant to an issie between parties all of whom
claim through a deeeased patient, regardless nf whether the
claims are by testate or intestate succession or by inter vivos
transaction.

1020. There is no privilege under this article as to a com-
munication relevant to an issue of breach, by the psychothera-
pist or by the patient, of a duty arising out of the psycheo-
therapist-patient. relationship.

1021. There is no privileze under this article as to a com-

,ML-..L.' f w\'r 'Q\

‘munication relevant to an issne eoneerning the intention of a

patient, now deceastil, with respeet to a deed of conveyanee,
will, or other writing, exernted by the patient, purporting to
affect an interest in property.

1022. There is no privilege under this article as to a com-
munication relevant to an issne coneerning the validity of a
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deed of conveyanee, will, or other writing, executed by o pa-
tient, now deceased. purporting to afeel an interest in
properly. - .
1023, There iy noe privilege under this artele inoa pro-
ceeding wider Clupter 6 (eompmaneing with Seclion LIGTY of
Title 10 of Parl 2 ol the Penal Gode initiated af ihe reguest
of the defendant in g crimunal action to determing his sanily.
1024, There is no privilege under this arbebe 1T the psyelo
therapist has reasonable ciuuse in believe thal the putieod is in
10 such mental or emolional comdition ns (o be dungerous 1o him-
11 self or to the person or properiy of another wd That diselisuee
12 of the eommunication s necessary o prevent Hae theealenel
12  danger.
14 1025, There s no privilese under this getaels inoa proeesl.
15 ing brawghi by or on hehalf of The patienl 1o estabhish his
16 competenc:.
17 1026, There is no privilese under This aediele as o mforne
18 bon that the payebitherapt or e patbenl s ceqinreed da
19 report to o publie cmphever o s e inlormaton cpnred 1o
) 90 be reeorded inoa publie offive, unless e stadule, charker,
91 ordinance, administeative regudition, or olher provision pe-
99 quiring the reporl or reeord speeifieally  provides thad Lhe
23  inforination is confidential or wmay nol be diselosel iy the par
24 teular proceeding.

00 =1 O O e GO B e

25
- 26 Arlicle Ho Clergyman-Penilenl Privileges
“ 27 .
- 28 1030, As used in this artiele, “clergyman ™ mems o priest,

29  mimster, or similar fanetionary of o churel or of a religous
30 denominntion or religriows arginizalion.

L3 1041,  As used o Uos article, ' penitent'’ s o person
32 who has made a penitential communication to e elergyman,
33 1032.  As nsed in this article, “penitentinl conmmication”’

cang g vommunication made 1n mnlidvn::r-ﬁn the presenes of
no third personkto a clergyman who, in the conrse ol the dis-
eipline or practice of hisx chureh, denoniution, or orgmniza-
tion, is anthorized or arcustomed to hear sueh communjeations
and has o duty 1o keep itheny secrel.,
39 1033. Bubject to Sectinou ML a4 penitent, whelher or nol,
40 a party, has a privilepe 1o refuse to diselose, aml Lo prevent
41 another from disclosing, a penitential eominnnicitbion it he
claims the privilege.

1034, Subject to Section 912, a clergyman, whether or nol,
a party, has a privilege to refuse to diselose o penitential
communication if he vlaims il privilegne,

o Q-nh., as  the
pu&\tur 1% G N

Artiele 5. Official Information and Lilentity of Tnlormer

EHREGRED

1040. {a) As used in thic scetion, "alffeinl intorteal ion”

tion acquired in confidence by a ynblic employec in L cororoe o
- and not open, or officially discloscd, to the public prine 1o 4]

claim of privilege is made.
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h} Subjeet to subdivision (¢, a prblic coiity S,
has a privilege to refuse to diselose official

information, and to prevent another from diselosing sueh n-
formation, if the privilege ix claimed hy a porsen authorized
by the public entity to do so and:

(1} Disclosure is forbidden by an Act of the Congress of
the United States or a statute of this State; or

(2} Disclosure of the information is against the public -
terest because there is a necessity for preserving the confi-
dentiality of the information that ontweirhs the necessity for
disclosture iu the interest of justice; but no privilege may he
claimed under this paragraph if any person anthorized to do
s0 has consented that the information be discloserd in 1he pro-
eeedine. In determining whether disclosnre of the infermating
is_agaitist the public interest, the interest of the pulilic entily
as a party in the outenme of the procecding may not be con-
sidered.

1041. (a) Except as provided in this seetion, a publie en-
tity has a privilege to refuse
to disclose the identity of a person who has furnished infor-
matioh as provided in subdivision (h) purperting to diselose
a violation of a law of this State or of the United States. and
to prevent another from disclosing such identity, if the privi-
lege is claimed by a person authorized by the publie eniity to
do so and;

(1) Disclosure is forbidden by an Act of the Congress of
the United States or a statute of this State; or

{2) Disclosure of the identity of the informer is against
the public interest because there is a necessity for preserving
the confidentiality of his identitv that outweizhs the neces-
sity for disclosure in the interest of justice; but no privilere
may be claimed nunder this paragraph if any person anthorized
to do so has consented that the identity of the informor he
diselosed in the proceeding. In determining whether diselosure
of the identity of the informer is against the public interest,
the interest of the public entity as a party in the onteome of
the proceeding may not be eonsidered.

{b) This section apples only if the information is furnished
in confidence by the informer directly to a law enforcrment
officer or to a representative of an administrative ageney
charged with the administration or enforerment of the law
alleged to he wiolated or is furnished hy the informer tooan.
other for the purpose of transmittal to such nfficer or repre
sentative.




{@). There is no privilege under this section to prevent the
infermer from disclosing his identity.

1042. (a) Except where disclosure is forbidden by an Act
of the Congress of the United States, if a claim of privilege
under this article by the State or a public entity in this State
is sustained in a criminal proceeding or in a disciplinary pro-
ceeding, the presiding officer shall make such order or finding
of fact adverse to the public entity bringing the proceeding as
150 upon any issue in the proeeeding to which the
privileged information is material,
7 {b) Notwithstanding subdivision (a), where a search is

made pursuant to & warrant valid on its face, the public entity
bringing a criminal proceeding or a disciplinary proceeding
is not required to reveal to the defendant official information
or the identity of an informer in order to establish the legality
of the search or the admissibility of any evidence obtained as
a result of it.

1
2
8
4
5
6
7
8
9

Article 10. Political Vote

1050. If he claims the privilege, a person has a privilege
to refuse to disclose the tenor of his vote at a public election
where the voting is by secret ballot unless he voted illegally or
he previously made an unprivileged disclosure of the tenor
of his vote. _

Artiele 11, Trade Secret

1060. If he or his agent or employee claims the privilege,
the owner of a trade secret has & privilege to refuse to disclose
the secret, and to prevent another from disclosing it, if the
allowance of the privilege will not tend te coneceal-fraud or
otherwise work injustice.

Tmmunity of Newsmen From Citation
for Contempt

1070. As used in thi “‘mewsman’’ means a person
directly engaged in the procurement of news for publieation,
or in the publication of news, by news media.

1071. As used in this “‘news media’’ means news-
46 papers, press associations, wire services, radio, and television.
47 1072. A newsman may not be adjudged in contempt for
48 refusing to disclose the source of news procured for publica-
49 tion and published by news media, unless the source has been
50 disclosed previously or the disclosure of the source is required
51 in the public interest.

o 1073. 'The procedure specified in subdivisions (a) and (b) of
Section 914 and in subdivisions (a) and (b) of Section 91F amnlics to

the determinstion of a newsman's claim for protection under Section 1072.
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DIVISION 9. EVIDENCE AFFECTED OR EXCLUDED
: © BY EXTRINSIC POLICIES

CuartER 1. EvipENCE 0F CHARACTER, HanIT, OR CUSTOM

1100. Except as otherwise provided by statute, any other- -
wise admissible evidence (including in the form o
an opinion, evidence of reputatlon and evidence of specifie
instances of sueh person’s conduet) is admissible to prove a
person's character or & trait of hxs character, ‘

1101. (8) Except as provided in this section and in Sec-
tions 1102 and 1103, evidence of a person’s character or a
trait of his character {whether in the form offopinlon, evi-
dence of reputatlon, or evidence of specific instanees of his
conduect) is inadmissible when offered to prove his condiiet
on a sapecified occasion. .

(b) Nothing in this seetion prohibits the admission of evi-
dence that a person commitied a erime, civil wrong, or other
act when relevant to prove some fact (such as motive, oppor-
tunity, intent, preparation, plan, mowledge, identity, or ab-
sence of mistake or acecident) other than his disposition to
commit such acts. -

fe) Nothing in this section affects the admissibility of evi-
dence offered to support or attack the credibility of a witness.

1102. In a criminal action, evidence of the defendant’s
character or a trait of his character in the form offopinion or
evidence of his reputation is not made inadmissible by Section

1101 if such evidence is:

{a) Offered by the defendant to prove his econduct in eon-
formity with such character or trait of character.

{b) Offered by the prosecution to rebut evidence adduced
by the defendant under subdivision (a).

1103. In a criminal a gyidence of the character or a
trait of character (in the form of}opinion, evidence of reputa-
35 tion, or evidence of specific instances of conduct) of the vie-
36 tim of the erime for which the defendant is being proseecuted
* 37 is not made inadmissible by Seetion 1101 pffeuch evidence 1s:
38 {(a) Offered by the defendant to prove conduet of the vietim
39 in econformity with such character or trait of charaecter.

40 {b) Offered by the prosecution to rebut evidence adduced
41 by the defendant under subdivision (a).

42 1104. Except as provided in Sections 1102 and 1108, evi-
43 dence of & trait of a person’s character with respect to care
44 or skill is inadmissible to prove the quality of his eonduet on
45 A specified occasion.

44 1105. Any otherwise admissible evidence of habit or eustom
47 is admissible to prove conduct on a specified oceasion in eon-
48 formity with the habit or custom.
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CHAPTEE 2. QTEHER EVIDENCE APFECTED OR ExcLyupEp By
ExtriNsic PoLicms

1150. Upon an inquiry as to the validity of a verdiet, any
otherwise admisaible evidence may be received as to statements
made, or conduet, conditions, or events occurring, either
within or without the jury room, of such a character as is
likely to have influenced the verdiet improperly. No evidence
iz admissible to show the effect of such statement, conduct,
condition, or event upon & juror either in infinencing him to
assent to or dissent from the verdict or concerning the mental
processes by which it was determined.

1151. When, after the oceurrence of an event, remedial or
precautionary measures are taken, which, if taken previously,
would have tended to make the event less likely to oceur, evi-
dence of such subsequent measures is inadmissible to prove
negligence or culpable eonduet in econnection with the event.

1152. {(a) Evidence that a person has, in compromise or
from humanitarian motives, furnished or offered or promised
to furnish money or any other thing, act, or service to another
who has sustained or claims to have sustained loss or damage,
as well as any conduet or statements made in negotiation
thereof, is inadmissible to prove his liability for the loss or
damage or any part of it.

{b) This section does not aﬁect the admissibility of evi-
denee of :

- (1} Partial satisfaction of an asserted claim on demand
without questioning its validity when such evidence is offered
to prove the validity of the claim; or

(2} A debtor's payment or promise to pay all or a part of
his pre-existing debt when such evidence is offered to prove
the creation of a new duty on his part or a revival of his pre-
existing duty.

1153. Evidence of a plea of guilty, later withdrawn, or of
an offer to plead guilty to the erime charged or to any other
crime, made by the defendant in & criminal action is inadmis-
sible in any action or in any proceeding of any nature, includ-
ing proceedings before agencies, commissions, boards, and
tribunals.

1154. Evidenee that a person has accepted or offered or
promised to aceept a sum of money or any other thing, act,
or service in satisfaction of a claim, as well as any conduct
or statements made in negotiation thereof, is inadmissible to
prove the invalidity of the elaim or any part of it.

1155. Evidence that a person was, at the time a harm was
suffered by another, insured wholly or partially against loss
arising from liability for that harm is inadmissible to prove
negligenee or other wrongdoing,

1156. (a) In-hospital medical staff committees of a li-
eensed hospital may engage in research and medical study for
the purpose of reducing morbidity or mortality, and may
make findings and recommendations relating to such purpose.
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The written records of interviews, reports, statements, or
memoranda of such in-hospital medicsl staff_committees relat-
2086 of the Code of Civil Procedure (relating to discovery
proceedings) but, subject to subdivisions (b) and (e), shall
not be admitted as evidence in any action or before any ad-
ministrative body, agency, or person.

(b} This section does not affect the admissibility in evidence
of the original medical records of any patient.

(e} This section does not exclude evidence which is relevant
evidence in a erimiral action.

DIVISION 10. HEARSAY EVIDENCE
CHaPTER 1. GENERAL PROVISIONS

1200. (a) ‘‘Hearsay evidence'’ is evidence of a statement

18 made other than by a witness while testifying at the hearing
T Athat is offered to prove the truth of the matter stated.

(b) Except as provided by law, hearsay evidence is inad-

21
22
23
24
25
26
27
28
29

1202,

is inconeistent with & statement by such declarant recelved in evidence

as hearsay evidence is not iLnadmissible for the purpose of sttacking the
credibllity of the declarant though he 1s given and has had no ovportwmlity
to exylain or to deny such inconsistent statement or other conduct., Any
other evidence offered to attack or support the credibillity of the declarant

ig admissible 1f it would have been admissible had the declarant been a

missible.
{e) This section shall be known and may be cited as the
hearsay rule.
1201. A statement within the scope of an exception to the
_ hearsay rule is not inadmissible on the ground that the evi-
dence VAN iz Learsay evidence if the hearsay
evidence of such statement consists of one or more statements
each of which meets the requirements of an exception to the
hearsay rule,

Pyidence of a statement or other conduct by a declarant that

witness gt the hearing.

39 1208. (a) Except as provided in subdivisions (b} and (e),
40 the declarant of a statement that is admitted as hearsay evi-
41 dence may be called and examined as if under cross-eXAMINA-

42 tion concerning the statement ‘and its subject matter by any
.43 adverse party. :

ing to such medical studies are subject to Sections 2016 and -

+that was

- 44 (b) Unless the party seeking to examine the declarant has

the right
© (1) a party,

a witness who has testified in the action.

rt from this section to ma@@examine the declarant
this section is not applicable if the declarant is
2) an agent, partner, or employee of a party,
(3) a person united in interest with & party or for whose
immediate benefit the action is prosecuted or defended, ar {4)

{¢) This section is not applicable if the stf_xtement is one
described in Article 1 (commencing with Section 1220), Ar-
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1 ticle 3 (commencing with Section 1235), or Article 10 (com-
2 mencing with Section 1300) of Chapter 2 of this division.

3 {d) A statement that is otherwise admissible as hearsay evi-
4 dence is not made inadmissible by this section because the de-
& eclarant who made the statement is unavailable for wsSwezam-
6 ination pursuant to this section,

7 1204. A statement that is otherwise admissible as hearsay
8 evidenece is inadmissible against the defendant in a criminal
9 action if the statement was made, either by the defendant or -

10 by another, under such cireumstances that it is inadmissible

11 against the defendant under the Constitution of the United

12 States or the State of California.

13 1205. Nothing in this division shall be construed to repeal

14 by implication any other statute relating to hearsay evidence.

15

16 CHAPTER 2. EXCEPTIONS To TEHE HEARSAY RULE
17

18 Article 1. Confessions and Admissions

20 1220. Evidence of a statement is not made inadmissible
21 by the hearsay rule when offered against the declarant in an
22 action to which he is a party in either his individual or repre-
23 sentative capacity, regardless of whether the statement was
24 made in his individual or representative capacity.
925 1221, Evidenee of a statement offered against a party is not
26 made inadmissible by the hearsay rule if the statement is one
27 of which the party, with knowledge of the content thereof, has
28 by words or other conduet manifested his adoption or his belief
20 in its truth.
30 1222, Evidence of a statement offered against a party is not
31 made inadmissible by the hearsay rule if:
32 (a} The statement was made by a person authorized by the
33 party to make a statement or statements for him concermng
34 the subject matter of the statement; and
{b) The evidence is offered e1ther after admission of evi-
4 lfs §_dence sufficient to sustain a finding of such authority or, in
J 37 the) discretion as to the order of proof, subject to the
38 admission of such evidenee.
39 1223. Evidence of a statement offered agamst a party is not
40 made inadmissible by the hearsay rule if:
41 {a) The statement was made by the declarant whlle partic-
42 ipating in a conspiracy to commit a erime or civil wrong and in
43 furtherance of the objective of that conspiracy ;
44 (b) The statement was made prior to or during the time
45 that the party was participating in that conspiraey; and
46 {e) The evidence is offered either after admission of evi-
47 dence sufficient to sustain a finding of the facts specified in
48 subdivisions (a) and (b) or, in the jusgiil{discretion as 1o (he
49 order of proof, subject to the admission of such evidence.
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1224, Evidence of a statement offered against a party is not
made inadmissible by the hearsay rule if :

{1} The statement was made by an agent, partner, or em-
plovee of the party;

(b) The statement concerned a matter within the secope of
the ageney, partnership, or employment and was made during
that relationship; _

{¢) The statement would be admissible if made by the de-
clarant at the hearing; and

{d) The evidence is offered either after
enee of the relationship between the declarant and the party
oT, 10 thel discrotion as to the order of proof, subject
to such proof.

1225, When the liability, oblizgation, or duty of a party to
a eivil action is based in whole or in part upon the Liability,
ollization, or duty of the declarant, or when the claim or right
aswserted by a party to & civil action is barred or diminished by
a breach of duty by the declarant, evidence of a statement
rade by the declarant is as admissible against the party as it
would be if offered arainst the declarant in an action involving
that liahility, obligation, duty, or breach of duty.

1226, When a richt or title asserted by a party to a eivil
agtion regquircs a determination that a right or title exists or
exivted in the declarant, evidence of a statement made by the
declarant during the time the party now claims the declarant
was the holder of the right or title is as admissible against the
party as it would ke if offered azainst the declarant in an
action involving that right or title,

1227. Evidence of a statement is not made inadmissible by
the hearray rule if offered against the plaintiff in an action
brought under Section 376 or 377 of the Code of Civil Pro-
cedure for the injury or death of the deelarant.

Article 2. Declarations Against Interest

1230. Evidence of a statement by a declarant having suffi-
cient knowledze of the subject is not made inadmissible by the
hearsay rule if the statement, when made, was so far contrary
to the declarant’s peeuniary or proprietary interest, or so far
subjected him to the risk of.civil or eriminal liability, or so far
tended to render invalid a claim by him against another, or
ereated such a risk of making him an object of hatred, ridicule,
or social disgrace in the community, that a reasonable man in
his position would not have made the statement unless he be-
lieved it to be true.

Article 3. Statements of Witnesses
1235. Evidence of a statement made by a witness is not

made inadmissible by the hearsay rule if the statement is in-
consistent with his testimony at the hearing and is offered in

_eomplianee with Section T70.
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1236. Evidence of a statement previously made by a wit-
ness is not made inadmissible by the hearsay rule if the state-
ment is consistent with his festimony at the hearing and is
offered in eompliance with Section 791,

1237. Evidence of a statement previously made by a wit-
ness is not made inadmissible by the hearsay rule if the state-
ment would have been admissible if made by him while
testifying, the statement concerns a matter as to which the
witness has insufficient present recollaction to enable him to
testify fully and accurately, and the statement iz contained
in a writing which : :

{a} Was made at a time when the fact recorded in the writ-
ing actually oceurred or was fresh in the witness’ memory;

(b) Was made (1) by the witness himself or under his di-
rection or (2) by some other person for the purpose of record-
ing the witness’ statement at the time it was made;

{c) Is offered after the witness testifies that the statement
he made was a true statement of such fact; and .

(d) Is offered after the writing is anthenticated as an acen-
rate record of the statement.

1238. Evidence of a statement previously made by a wit-
ness is not made inadmissible by the hearsay rule if the state-
ment would have been admissible if made by him while
testifying and:

{a) The statement is an identification of a party or another
as a person who participated in a erime or other occurrence;

{b) The statement was made at a time when the erime or
other occurrence was fresh in the witness’ memory; and

{e} The evidenee of the statement is offared after the wit-
ness testifies that he made the identification and that it was a
true reflection .of his opinion at that time.

Article 4. Spontaneous, Contemporaneous,
and Dying Deeclarations

1240. Evidence of a statement is not made inadmissible by
the hearsay rule if the statement: )

(a) Purports to narrate, deseribe, or explain an act, condi-
tion, or event perceived by the declarant; and

{b) Was made spontaneously while the declarant was under
the stress of excitement caused by such perception.

1241, Evidence of a statement is not made inadmissible by
the hearsay rule if the statement:

{a) Purports to narrate, deseribe, or explain an act, eondi-
tion, or event perceived by the declarant; and

{b) Was made while the declarant was perceiving the act.
condition, or event. '

1242. Evidence of a statement respeeting the cause and
circumstances of his death, made by a person since deceased,
is not made inadmissible by the hearsay rule if the statement
was made upon the personal knowledge of the declarant and
was made under a sense of impending death, voluntarily and

.
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in ool faith, and in the belief that there was no hope of his
TeCOVETY.

Artiele 5. Statements of Mental or Physical State

1250.  (a) Subject to Seetion 1252, evidence of & statement
of the declarant’s then existing state of mind, emotiom, or
physical sensation (including a statement of intent, plan, mo-
tive, design, nwental fecling, pain, or bodily health) is not made
inadmissible by the hearsay rule when:

(1) The evidence is offered to prove such then existing state
of mind, emotion, or physical sensation when it is itself an
issue in the action; or

(2) The evideuce is offered to prove or explain acts or con-
duct of the declarant.

(b) This section does not make admissible evidence of a
staleient of memory or belief to prove the fact remembered or
believed.

1251, Snbject to Section 1252, evidenee of a statement of
the declarant’s state of mind, emotion, or physical sensation
(inchuling a statement of intent, plan, motive, design, mental
Ceelingr, pain, or bodily health) at a time prior to the statement
is not made inalmissible by the hearsay rule if

{a) The eelarant is unavailable as a witness; and

{(b] The evidenes is offered to prove such prior state of
mind. emotion, or physical sensation when it is itself an issue
in the action and the evidenee is not offered to prove any fact
olher than sieh state of mind, emotion, or physical sensation.
1252, Bvidenree of a statement is inadmissible under this
the statement was made under circumstances
N1Ch a8 1 1At LA o .
1uch as to indicate its trustworthiness

Article 6. Statements Relating to Wills and to Claims
Aprainst Estates

1260, (a) KEvidenee of a statement made by a declarant
who Is niavailable as a witness that he has or has not mede a
will, or has or has not revoked his will, or that identifies his
will, is not made inadmissible by the hearsay rule.

{b) Evidence of & statement is inadmissible under this see-
tion unless the statement was made under cireumstances such
as to indicate its trustworthiness,

1261. Evidence of a statement is not made inadmissible by
the hearsay rule when offered in an aection upon a claim or de-
mand against the estate of the declarant if the statement was:

{a) Made upon the personal knowledge of the declarant at
a time when the matter had been recently perceived by him
and while his recollection was clear; and

{b} Made under circumstances such as to indicate its trost-
worthiness,
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Article 7. Bu,_siness Records

1270. As used in this article, ‘‘a business’’ includes every
kind of business, governmental activity, profession, oceupation,
ealling, or operation of institutions, whether carried on for
profit or not.

1271. Evidence of a writing made as a record of an act,
condition, or event is not made inadmissible by the hearsay
rule when offered to prove the aet, condition, or event if:

(a) The writing was made in the regular course of a busi-
ness;

(b} The writing was made at or near the time of the act,
condition, or event;

(¢} The custodian or other qualified witness testifies to its
identity and the mode of its preparation; and

(d) The sources of information and method and time of
preparation were such as to indicate its trustworthiness.

1272. Evidence of the absence from the records of a busi-
ness of a record of an asserted aet, condition, or event is not
made inadmissible by the hearsay rule when offered to prove
the nonoeeurrence of the act or event, or the nonexistence of
the eondition, if :

(a) It was the regular eourse of that business to make ree-
ords of all such acts, conditions, or events at or near the time
of the act, condition, or event and to preserve them; and

(b} The sources of information and method and time of
preparation of the records of that business were such that the
absence of a record of an act, condition, or event is a trust-
worthy indieation that the act or event did not oeeur or the
condition did not exist.

Article B. Official Records and Other Official Writings

12580, Evidence of a writing made as a record of an act,
condition, or event is not made inadmissible by the hearsay
rule when offered to prove the act, condition, or event if:

{a) The writing was made by and within the scope of duty
of a public employee M

{b) The writing was made at or near the time of the act
condition, or event; and

(¢) The sources of information and method and time of
preparation were such as to indicate its trustworthiness.

1281. Evidence of a writing made as a record of a hirth,
fetal death, death, or marriage is not made inadmissible
by the hearsay rule if the maker was required by law to file
the writing in a designated public office and the writing was
made and filed as required by law.

1282. A written finding of presumed death made by an
employee of the Tnited States anthorized to make such finding
pursuant to the Federal Missing Persons Aet (56 Stats. 143,
1092, and P.1. 408, Ch. 371, 2d Sess. 78th Cong.; 50 U.S.C.
App. 1001-1016), as enacted or as heretofore or hereafter

H
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amended, shall be received in any court, office, or other place
in this State as evidence of the death of the person therein
found to be dead and of the date, circumstances, and place
of his disappearance.

1283. An official written report or record that a person is
missing, missing in action, interned in a foreign country,
captured by a hostile force, beleaguered by a hostile foree, or
besieged by a hostile force, or is'dead or is alive, made by an
employee of the United States authorized by any law of the
United States to make such report or record shall be received
in any court, office, or other place in this State as evidence
that such person is missing, missing in action, interned in a
foreign country, captured by a hostile foree, beleaguered by a
hostile force, or besieged hy a hostile foree, or is dead or is
alive.

1284. Evidence of a writing made by the public employee
who is the official custodian of the records in a public office,
reciting diligent search and failure to find a reeord, is not
made inadmissible by the hearsay rule when offered to prove
the absence of a record in that office.

Article 9. Former Testimony

’ means

1290. As used in this article, ‘‘former testimony’
testimony given under cath or affirmation in:
{a) Another action or in a former hearing or trial of the

sane getion ;

{b} A proceeding to determine a controversy conducted by
or under the supervision of an agency that has the power to
determine such a controversy and is an agency of the United [
States or a public entity

{e)} A deposition taken in compliance with law in another
action ; or :

{d) An arbitration proceeding if the evidence of such
former testimony is a verbatim transcript thereof.

1291. (a) Ewidence of former testimony iz not made inad-
missible by the hearsay rule if the declarant is unavailable as
a witness and :

{1) The former testimony is offered against a person who
offered it in evidence in his own behalf on the former oceasion
or against the suceessor in interest of such person; or

{2) The party against whom the former testimony is offered
was a party to the action or proceeding in which the testimony
was given and had the right and opportunity to eross-examine
the deelarant with an interest and motive similar to that which
he has at the hearing, except that testimony in a deposition
taken in another aetion apd testimony given in a preliminary
examination in another eriminal action is not made admissible
by this paragraph against the defendant in a criminal action
unless it was received in evidence at the trial of such other
action.




He)

— 63 — 81

1 {b) Exeept for objections to the form of the question which
2 were not made at the time the former testimony was given,
3 and objections based on competency or privilege which did
4 not exist at that time, the admissibility of former testimony
5 under this section is subjeect to the same lMmitations and objee-
6 tions as though the declarant were testifying at the hearing.
7 1292, (a) Evidence of former testimony is not made inad-
8 missible by the hearsay rule if:
9 {1) The declarant is unavailable as a witness;
10 {2) The former testimony is offered in a civil action or
11 against the prosecution in & eriminal actiom; and
18 (3) The issue is such that the party to the action or pro-
13 ceeding in which the former testimony was given had the
14 right and opportunity to cross-examine the declarant with an
15 interest and motive similar to that which the party against
16 whom the testimony is offered has at the hearing.
17 (h} Except for objections based on competeney or privilege
18 which did not exist at the time the former testimony was
19 given, the admissibility of former testimony under this section
90 is subject to the same limitations and objections as though
21 the declarant were testifying at the hearing.

22

23 Article 10. Judgments

vidence of a final judgment adjudging & person
26 guilty ofAa felony is not made inadmissible by the hearsay
27 rule when offered in a civil action to prove any fact essential
28 to the judgment unless the judgment was based on a plea of
29 nolo contendere.

30 1301. Evidence of a final judgment is not made inadmis-
31 sible by the hearsay rule when offered by the judgment debtor
32 to prove any fact which was cssential to the judgment in an
83 action in which he seeks to:

34 {a) Recover partial or total indemnity or exoneration.for
85 money paid or liability incurred because of the judgment;
36 {b) Enforce a warranty to protect the judgment debtor
37 against the liability determined by the judgment; or

38 ¢} Reeover damages for breach of warranty substantially
39 the same as ) warranty determined by the judgment to have
40 been breached.

41 1302. When the liability, obligation, or duty of a third
42 person is in issue in a civil ection, evidence of a final jude-
43 ment against that person iz not made inadmissible by the
44 hearsay rule when offered to prove such liability, obligation,
45 or duty.

46 . .

47 Article 11. Family History

48

49 1310. ({a) Subject to subdivision (b}, evidence of a state-
50 ment by a declarant who is unavailable as a witness concerning
51 his own birth, marriage, divorce, legitimacy, relationship by
52 blood or marriage, race, ancestry, or other similar fact of his
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-1 family history is not made inadmissible by the hearsay rule,
2 even though the declarant had no means of acquiring personal

' 3 knowledge of the matter declared.
{b) Evidence of a statement is inadmissible under this see-
5 tion the statement was made under circumstances such
6 as to indicate itsgrystworthiness, .

7 -1311. (a) Subjeet to subdivision (b), evidence of & state-
B ment concerning the birth, marriage, divorce, death, legiti-
9 macy, race, ancestry, relationship by blood or marriage, or
10 other similar fact of the family history of a person other
11 than the declarant is not made inadmissible by the hearsay
12 ruleif the declarant is unavailable 8s a witness and:- -

13 (1) The declarant was related to the other by blood or
14 marriage; or

15 {2) The declarant was otherwise so intimately associated
18 with the other’s family as to be likely to have had accurate
17 information concerning the matter declared and made the
18 statement (i} upon information received from the other or
19 from a person related by blood or marriage to the other or
20 (ii) upon repute in the other’s family. :

2 b) Evidence of a statement iz inadmissible under this see-
the statement was made under cireumstanees such

Lot o

g3 as to indicate itstrustworthiness.
24 1312, Evidenee of entries in family bibles or other family
25 books or charts, engravings on rings, family portraits, engrav-
26 ings on urns, erypts, or tombstones, and the like, is not made
97 inadmissible by the hearsay rule when offered to prove the
98 Dbirth, marriage, divorce, death, legitimacy, race, ancestry, re-
29 lationship by blood or marriage, or other similar faet of the
g0 family history of a member of the family by blood or marriage.
31 1313. Evidénce of reputation among members of a family
32 is not made inadmissible by the hearsay rule if the reputation
83 concerns the birth, marriage, divorce, death, legitimaey, race,
34 ancestry, relationship by bleod or marriage, or other similar
fact of the family history of a member of the family by blood

| gg or marriage. ,
g7 1314, Evidence of reputation in a community concerning

gg the date or fact of birth, ma;'riage, divnl_'ee, or death of a per-
3g son resident in the community at the time of the repmtation
40 is not made inadmissible by the hearsay rule.

41 1315. Evidence of a statement concerning a person’s birth,
49 marriage, divoree, death, legitimaey, race, ancestry, relation-
43 ship by blood or marriage, or other similar fact of family his-
44 tory is not made inadmissible by the hearsay rule if :

45  (8) The statement is contained in 2 writing made as a
46 record of an act, condition, or event that would be admissible
47 as evidence of such act, condition, or event under Seetion 1271;
48 {b) The statement is of & kind customarily recorded in con-
49 neetion with the act, condition, or event recorded in the writ-
50 ing;and

51 (e) The writing was made as a record of 4 chureh, religious
59 denomination, or religious society,
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1316. Evidence of a statement concerning a person’s birth,
marriage, divoree, death, legitimaey, race, ancestry, relation-
ship by blood or marriage, or other similar fact of family
history is not made inadmissible by the hearsay rule if the
statement is eontained in a certificate that the maker thereof
performed adma.rrmge or other ceremony or administered &

' was SEEME a clergyman, civil officer,
or ather person authorized to perform the acts reported in

the certificate by law or by the rules, regulations, or require-

- ments of a chureh, religious denomination, or religious society ;

and

(b} The certificate wag issued byﬁ at the time
and place of the ceremony or saframent or within a reasonable

time thersafter,

Article 12. Reputation and Statements Concerning
Community History, Property Interests,
and Character

1320. Evidence of reputation in & community is not made
inadmissible by the hearsay rule if the reputation concerns an
event of general history of the community or of the state or

nation of which the community is a part and the event was

of importance to the community.

1321. Evidence of reputation in a community is not made
inadmissible by the hearsay rule if the reputation concerns the
interest of the public in property in the community and the
reputation arose befors controversy.

1322. Kvidence of reputation in a community is not made

" inadmissible by the hearsay rule if the reputation econeerns

boundaries of, or eustoms affecting, land in the community and
the reputation arose before controversy.

1323. Fvidence of a statement concerning the boundary of
land is not made inadmissible by the hearsay rule if the de-
clarant is unavailable as a witness and had sufficient knowledge
of the subject, but evidence of a statement is not admissible
under this section unless the statement was made under cir-
cumstances such as to indicate its trustworthiness.

1324. Evidence of & person’s general reputation with ref-
erence to his character or a trait of his character at a relevant
time in the community in which he then resided or in a group
with which he then habitually associated is not made inadmis-
sible by the hearsay rule.

-3
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Article 13. T¥spositive Tnstruments and Anecient Writings

1330.  Evidenee of a statement contained in a deed of con-
veyanee or a will nr other writing purporting to affect an
interest in real or personal property is not made inadmissible
by the hearsay rule if:

{a) The matter stated was relevant to the purpose of the
writing ;

{b) The matter stated would be relevant to an issue as to
an interest in the property; and

{e¢) The dealings with the property since the statement was
made have not been inconsistent with the truth of the state-
ment.

1331. Evidenee of a statement is not made inadmissible by
the hearsay rule if the statement is contained in a writing
more than 30 years old and the statement has been sinee
generally acted upon as true by persons having an interest in
the matter.

Article 14, Commereial, Scientifie, and
Similar Publieations

1340, FHwidence of a statement, other than an opinion, con-
tained in a tabulation, list, directory, register, or other pub-
lished eompilation iz not made inadmissible hy the hearsay
rule if the eompilation is generally used and relied upon as
acenrate in 1he course of a business as defined in Seetion 1270.

1341, Tlistorical works, books of seience or art, and pub-
lished maps or charts, made by persons indifferent between
the parties, dare not made inadmissible by the hearsay rule
when offercd to prove facts of general notoriety and interest.

DIVISION 11. WRITINGS
CoapTER 1. AUCTHENTICATION AND Proo¥ oF WRITINGS
Article 1. Requirement of Authentication

1400. Authentication of & writing means (a) the introduc-
tion of evidence sufficient to sustain a finding that it is the
writing that the proponent of the evidence claims it is and
that it was made or signed by the person the proponent of
the evidence claims made or signed it or (b) the establish-
ment of such facts by any other means provided by law.

1401. (a) Authentieation of a writing is required before
it may be received in evidence.

(b) Authentication of a writing id reguired before secon-
dary evidence of its content may be received in evidence.

1402. The party producing a writing as genunine which
has been altered, or appears to have been altered, after its
execution, in a part material to the question in dispute, must
account for the alteration or appearance thereof. He may
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show that the alteration was made by another, without his
concurrence, or was made with the consent of the partics af-
fected by it, or otherwise properly or innoeently made, or
that the alteration did not change the meaning or language
of the instrument. If ke does that, he may give the writing
in evidenece, but not otherwise.

Article 2. Means of Authenticating and Proving Writings

000 =A Oy O O bD

10 1410. A writing is sufficiently authenticated to be received
11 in evidence if there is any evidence sufficient to sustain a find-
12 ing of the authenticity of the writing; and nothing in this
13 article shall be construed to limit the means by which the
14 authentieity of a writing may be shown.

15 1411. Exeept as provided by statute, the testimony of a
16 subseribing witness is not required to authenticate a writing,
17 1412. If the testimony of a subscribing witness is required
18 by statute to authenticate a writing and the subscribing wit-
19 ness denies or does not recollect the exceution of the writing,
20 the writine may be authenticated by other evidence.

21 1413. A writing may be authenticated by anyone who saw
22 the writing executed, including a subseribing witness.

23 1414, A writing may be aunthenticated by evidence that:
24 {a) The party against whom it is offered has at any time
25 admitted its anthenticity; or ‘

26 {b) The writing iz produced from the custody of the party
27 against whom it is offered and has been acted upon by him as
2g authentie. ,

ag 1415. A writing may be authenticated by evidence of the
30 authenticity of the handwriting of the maker.

g1  1416. A witness who is not otherwise qualified to testify as
92 an expert may state his opinion whether a writjng is in the
33 handwriting of a supposed writer if the i finds that he
g4 has personal knowledge of the handwriting of the supposed
35 writer, Sueh personal knowledge may be aequired from:

36 fa) Having seen the supposed writer write;

37 {b) Having seen a writing purporting to be the writing of
88 the supposed writer and upon which the supposed writer has
89 acted or been charged ;

40 (¢) Having received letters in the due course of mail pur-
41 porting to be from the supposed writer in response to letters
42 duly addressed and mailed by him to the supposed writer; or
43 {d) Any other means of obtaining personal knowledge of
44 the handwriting of the supposed writer.

1417, ‘The suthenticity of handwriting, or the lack thereof, may
be proved by a comparison made by the trier of fact with handwriting
(a) which the court finds was admitted or treated as authentic by the
narty egainst whom the evidence is offered or (b) otherwise proved to

be authentic to the satisfgetion of the court.
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1118. The authenticity of writing, or the lack thereof, may be
provéd by a comparison made by an expert witness with writing (a)
which the court finds was admitted or treated as authentic by the party
agsinst whom the evidence is offered or {b) otherwise proved to be

anthentic to the satisfaction of the court.

1419, Where a writing sought to be Introduced in evidence is more

than 30 years old, the comparison under Sectlon 1M1T or 1418 may
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1 be made with writing purporting to be authentie, and gener-
‘2 ally respected and acted upon as such, by persons having an
'3 interest in kmowing whether it is authentic.

16 1420. A writing may be authenticated by evidence that
17 the writing was received in response to a communication sent
18 to the person who is claimed by the proponent of the evidence
19 to be the author of the writing.

~ 90  1421. A writing may be authenticated by evidence that the
9] writing refers to or states facts that are unlikely to be known
23 to anyone other than the person who is claimed by the pro-
93 ponent of the evidence to be the author of the writing.

25 Article 3. Acknowledged Writings and Official Writings

27 1450. The presumptions established by this article are pre-
98 sumptions affecting the burden of producing evidence.
29 1451. A certificate of the scknowledgmeni of a writing
30 other than a will, or a certificate of the proof of such a writing,
91 is prima facie evidence of the faets recited in the certificate
99 and the genuineness of the signature of each person by whom
33  the writing purports to have been signed if the certificate meeis
34 the requirements of Article 3 { commencing with Section 1181)
g5 of Chapter 4, Title 4, Division 2 of the Civil Code.
36 1452. A seal is presumed to be genuine and its use author-
97 ized if it purports to be the seal of:
38 (a) The United States or a department, ageney, or public
99 employee of the United States. :
40 (b} A public entity in the United States or a department,
41 agency, or public employee thereof.
42 {¢) A nation recognized by the executive power of the
nited States or a department, agency, or officer thereof.
44 (d) A i a nation recognized by
45 the executive power of the United States.
. 46 (e) A court of admiralty or maritime jurisdietion.
47 {f) A notary public within the United States or any state
48 of the United States.
A9 1453. A signature is presumed to be genuine and suthor-
50 ized if it purports to be the signature, affixed in his official
51 capacity, of: ,
59 (a) A public employee of the United States.




- ~

O G0 =3 O O B WD DD

— 69 — 8-1

{b) A public employee of any publie entity in any state of
the United States.

fe) A notary publie within the United States or any state of
the United States,

1454, A gignature is presumed to be genuine and anthor-
ized if it purports to be the signature, affixed in his official
capacity, of an officer. or deputy of an officer, of a nation or
' a nation recognized by the exeen-
tive power of the United States and the writing to which the
signature is affixed is accompanied by a final statement certi-
fying the genuineness of the signature and the official position
of (&) the person who executed the writing or {b) any foreign
official who has certified either the gennineness of the signature
and official position of the person exeeuting the writing or the
genuineness of the signature and official position of another
foreign official who has executed a similar certificate in a chain
of sneh certificates beginning with a certificate of the gennine-
ness of the signature and official position of the person execnt-
ing the writing. The final statement may be made only by a
seeretary of an embassy or legation, consul general, consul,
vice consul, consular agent, or other officer in the foreign serv-
ice of the United States stationed in the nation, anthenticated
by the seal of his office.

CHAPTER 2. SECONDARY EVIDENCE OF WRITINGS

Article 1. Best Evidence Rule

1500. Except as otherwise provided by statute, no evidence
other than the writing itself is admissible to prove the con-
tent of a writing, This seetion shall be known and may be
cited as the best evidense rle.

1501. A copy of a writing is not made inadmissible by the
best evidence rule if the writine is lost or has heen destroved
without fraudulent intent on the part of {he propancat of the
evidence.

1502. A eopy of a writing is not made inadmissihle by the
best evidence rule if the writing was not reasonably procur-
able by the proponent by use of the court’s proeess or by other
avallable means,

1503. (a) A copy of a writing is not made inadmissible by
the best evidence rule if, at a time when the writing was under
the control of the opponent, the opponent was expressly or
imphedly notifiell, by the pleadings or otherwise, that the
writing would be neerled at the hearing, and on rrquest at the
hearing the opponent has failed to produce the writing. Tn a
criminal action, the request at the hearing to produce the
writing may not be made in the presence of the jury.

(b) Though a writing requested by one party is prodieed
by another, and is thereupon inspeeted by the party calling
for it, he is not oblized to introduee it as evilenee in the aetion,

¥

P,o.b-!m

emi'it-.\iu




81

D00 A O O L2 bD

(>
&

52

— 0 —

1504, A copy of a writing is not made inadmissible by the
best evidence rule if the writing is not closely related to the
controlling issues and it would be inexpedient to reguire its
production. :

1505. Secondary evidence of the content of a writing de-
scribed in Section 1501, 1502, 1503, or 1504, other than a eopy
thereof, is not made inadmissible by the best evidence rule if
the proponent does not have in his possession or under his con-
trol & eopy of the writing. This section does not apply to &
writing that is also described in Section 1506 or 1507.

1506. A copy of a writing is not made inadmissible by the
best evidenee rule if the writing is a record or other writing
in the custody of a publie employee.

1507, A copy of a writing is not made inadmissible by the
best evidence rule if the writing has been recorded in the pub-
lic records and the record or an attested or a certified copy
thereof is made evidenee of the writing by statute.

1508. Secondary evidenee of the content of a writing de-
seribed in Seetion 1506 or 1507, other than a copy thereof, is
not made inadmissible by the best evidence rule if the propo-
nent does not have in his possession a copy of the writing and
could not in the exercise of reasonable diligence have obtained
8 copy.

1509. Secondary evidence, whether written or oral, of the
content of a writing is net made. inadmissible by the best evi-
dence rule if the writing consists of numerouns accounts or
other writings that cannot be examined in court without great
loss of time, and the evidence sought from them is only the

.general result of the whole; but the eretion,

may require that sueh aceounts or other writings be produced
for inspection by the adverse party. o

1510. A copy of a writing is not made inadmissible by the
best evidence rule if the writing has been produced at -the
hearing and made available for inspection by the adverse party.

Article 2. Official Writings and Recorded Writings

1530. {(a) A purported copy of a writing in the custody of -
& public employee, or of an entry in such a writing, is prima
facie evidenece of such writing or entry if:

(1) The copy purports to be published by the authority of

which the writing is kept ;

(2) The office in which the writing is kept is within the
United States oyt - within the Panama Canal
Zone, the Trust Territory of the Pacific Islands, or the Ryukyu
Islands, and the eopy is attested or certified as a correct copy
of the writing or entry by & public employee, or a deputy of a
public employee, having the legal custody of the writing; or

(3) The office in which the writing is kept is not within
the United States or any other place described in paragraph
(2) and the copy is attested as a.correct copy of the writing
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or entry by & person having authority to make the attestation.
The attestation must be sccompanied by a final statement
certifying the genuineness of the signature and the offieial posi-
tion of (i) the person who attested the copy as & correct copy
or (ii) any foreign official who has certified either the genuine-
ness of the signature and official position of the person attest-
ing the copy or the genuineness of the signature and official
position of another foreign official who has executed a similar
certificate in a chain of such certificates beginning with a cer-
tificate of the genuineness of the signature and official position’
of the person attesting the copy. The final gtatement may be
made only by a secretary of an embassy or legation, consul
general, consul, vice consul, consular agent, or other officer in
the foreign service of the United States stationed in the nation
i];ﬁ which the writing is kept, authenticated by the seal of his
office. :

{b) The presumptions established by this section are pre-

-sumptions affecting the burden of producing evidence.

1531, For the purpose of evidence, whenever a copy of &
writing is attested or certified, the attestation or certificate
must state in substance that the copy is & correct copy of the
original, or of a specified part thereof, as the case may be.

1532. (a) The official record of a writing is prima facie
evidence of the content of the original recorded writing if:

(1) The record is in fact a record of an office of a state or
nation or of any an

(2) A statute authorized such a writing to be recorded in
that office. )

{(b) The presumption established by this section is a pre-
sumption affecting the burden of producing evidence,

Article 3, Photographie Copies of Writings

1550. A photostatic, microfilm, mictocard, miniature photo-
graphie or other photographie copy or reproduction, or an en-
largement thereof, of & writing is as admissible as the writing
itself if such copy or reproduction was made and preserved as
a part of the records of a business (as defined by Section
1270) in the regular course of such business. The introduction
of such copy, reproduction, or enlargement does not preclude
admission of the original writing if it is still in existence.

1551. A print, whether enlarged.or not, from a photo-
graphic film (including a photographic plate, microphoto-
graphic film, photostatic negative, or similar reproduetion)
of an original writing destroyed or lost after such film was
taken is &5 admissible as the original writing itself if, at the
time of the taking of suech film, the person under whose di-
rection and control it was taken attached thereto, or to the
sealed container in which it was placed and has been kept, or
incorporated in the film, a certification complying with the
provisions of Section 1531 and stating the date on which, and
the fact that, it was so taken under his direction and eontrol.
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Article 4. H-:»spital Records

1560. (n) Except as provided in Section 1564, when a
subpoens duces tecum i9 served upon the custodian of records
or other qualified witness from a licensed or county hospital,
state hospital, or hospital in an institution nunder the jurisdie-
tion of the Department of Corrections in an aection in which
the hospital is neither a party nor the place where any cause
of action is alleged to have arisen and sneh subpoena requires
the production of all or any part of the records of the hospital
relating to the care or treatment of a patient in such hospital,
it is suffleient compliance therewith if the ecustodian or other
officer of the hospital, within five days after the receipt of
such subpoena, delivers by mail or otherwise a true and correct
copy (which may be & photographie or miecrophotographic re-
produetion} of all the records deseribed in such subpoena to the
clerk of court or to the court if there be no clerk or to such
other persont as described in subdivision (a) of Section 2018
of the Code of Civil Procedure, together with the affidavit de-
seribed in Section 1561.

(b) The copy of the records shall be separately enclosed in
an inner envelope or Wrapper, sealed, with the title and nem-
ber of the action, neme of witness and date of subpoena clearly
inseribed thereon; the sealed envelope or wrapper shall then
be enclosed in an outer envelope or wrapper, sealed, directed
as follows: 7

(1) If the subpoena directs attendance in court, to the clerk
of such eourt, or to the judge thereof if there be no clerk.

{(2) If the snbpoena directs attendance at a depusition or
other hearing, to the officer before whom the deposition is to
be taken, at the place designated in the subpoena for the ta.kmg
of the deposmon or at his place of business.

(3) In other cases, to the officer, body, or tribunsal conduect-
ing the hearing, at a like addz‘es.

{¢) Unless the parties to the proceeding otherwise agtes,
or unless the segled envelope or wrapper is returned to a
witness who is to appear personally, the copy of the records
shall remain sealed and shall be opened only at the time of
trial, deposition, or other hearing, upon the direction of the
judge, officer, body, or tribunal conducting the proceeding, in
the presence of all parties who have appeared in persoh or
by connsel at such trial, deposition, or hearing. Records which
are not introdneed in evidence or required as part of the
record shall be returned to the person or entity from whom
received.

15661. {(a) The records shall be accompanied by the afli-
davit of the custodian or other qualified witness, stating in
substance each of the following:

(1) That the affiant is the duly authoriged custodian of the
records and has authority to certify the records.

(2) That the copy is a true copy of all the records described
in the snbpoena.
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(3) That the records were prepared by the personnel of
the hospital, staff physicians, or persons acting under the -
control of either, in the ordinary course of hospital business
at or near the timc of the act, condition, or event.

{(b) If the hospital has none of the tecords deseribed, or
only part thereof, the custodian shall so state in the affidavit,
and deliver the affidayit and such records as are available in
the manner provided in Section 1560.

1562. The copy of the records is admissible in evidence to
the same extent as though the original thereof were offered
and the custodian had been present and testified to the matters
stated in the affidavit. The affidavit is admissible in evidence
and the matters stated therein are presumed true. When more
than one person has knowledge of the facts, more than one
affidavit may be made. The presumption established by this
section is a presumption affecting the burden of proof. :

1563. This article shall not be interprated to require tender
or payment of more than one witness and mileage fee or other
charge unless there is an agreement to the contrary.

1564. The personal attendance of the custodian or other
qualified witness and the produetion of the original records is
required if the subpoena duces teeum contains a tlause which
reads:

‘*The procedure authorized pursuant to subdivision (a) of
Section 1560, and Sections 1561 and 1562, of the Evidence Code
will not be deemed sufficient compliance with this subpoena.”’

1565. If more than one subpoens duces tecum is served
upon the custodian of records or other gualified witness from
a licensed or county hospitel, state hospital, or hospital in an
institution under the jurisdietion of the Department of Cor-
rections and the personal attendance of the custodian or other
qualified witness is required pursuant to Section 1564, the
witness shall be deemed to be the witness of the party serving
the first such subpoeng duees tecum,

1566. This article applies in any proceedmg in which testl-
mony ean be compelled

CHAPTER 3. OFPFICIAL WRITINGS AFFECTING PROPERTY

1600. ‘The official record of a document purporting to
establish or affect an interest in property is prima facie evi-
denee of the content of the original recorded document and its
execution and delivery by each person by whom it purports to
have been executed if:

{a) The record is in fact & record of an offiee of a state or
nation or of any

(b} A statute authorized such a document to
that office.

1601. (a) Subject to smbdivisions (b) and (c), when in
any action it is desired to prove the contents of the official .
record of any writing lost or destroyed by conflagration or
other public calamity, after proof of such loss or destruction,

recorded in
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the following may, without further proof, be admitted in evi-
dence to prove the contents of such record :

(1) Any abstract of title made and issued and certified as
correct prior to such loss or destruction, and purporting to
have been prepared and made in the ordinary course of busi-
ness by any person engaged in the business of preparing and
making abstraets of title prior to sueh loss or destruction; or

(2) Any abstract of title, or of any instrument affecting
title, made, issued, and certified as correct by any person en-
gaged in the business of insuring titles or issuing abstracts of
title to real estate, whether the same was made, issued, or
certified before or after such loss or destruction and whether
the same was made from the original records or from abstract
and notes, or either, taken from such records in the preparation
and upkeeping of its plant in the ordinary course of its
business,

(b) No proof of the loss of the original writing is required
other than the fact that the original is not known to the party
desiring to prove its eontents to be in existence.

(¢} Any party desiring to use evidence admissible under
this section shall give reasonable notice in writing to all other
parties to the action who have appeared therein, of his inten-
tion to use such evidence at the trial of the action, and shall
give all such other parties a reasonable opportunity to inspeet
the evidence, and also the abstracts, memoranda, or notes from
which it was compiled, and to take copies thereof.

1602. If a patent for mineral lands within this State,

 issued or granted by the United States of America, contains a
statement of the date of the location of a claim or claims upon
which the granting or issuance of such patent is based, such
statement is prima facie evidence of the date of such loeation.

1603. A deed of conveyance of real property, purporting
to have been executed by a proper officer in pursuanece of
legal process of any of the courts of record of this State, ac-
knowledged and recorded in the office of the recorder of the
eounty wherein the real property therein described is situated,
or the record of such deed, or a certified copy of such record
is prima faeie evidence that the property or interest therein
described was thereby conveyed to the grantee named in such
deed, ‘ '

1604, A certificate of purchase, or of location, of any lands
in this State, issued or made in pursuance of any law of the
United States or of this State, is prima facie evidence that
the holder or assignee of such certificate is the owner of the
land deseribed therein; but this evidence may be overcome
by proof that, at the time of the location, or time of filing, a
pre-emption claim on which the certificate may have been
issued, the land was in the adverse possession of the adverse
party, or those under whom he claims, or that the adverse party
is holding the land for mining purposes.

1605. Duplicate copies and aunthenticated translations of
original Spanish title papers relating to land claims in this
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State; derived from the Spanish or Mexican Governments,
prepared under the supervision of the Keeper of Archives, au-
thenticated by the Surveyor-General or his suceessor an_.d by
the Keeper of Archives, and filed with a county recorder, in ac-
cordance with Chapter 281 of the Statutes of 1865-66, are re-
ceivable as prima facie evidence with like foree and effect as
the originals and without proving the execution of such
originals.
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